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ITpaBo Ha Bo3Bpat HIIC, B ciy4ae ecnu
HAJIOTOIIATENIBIIMK IIPUMEHNI 0071€€ BEICOKYIO
craBky HIIC, yeM mmpenyCMOTPEHO 3aKOHOM
2/18/24

i MeHeO)xep NPOeKTOB OTAea HaloroBoro

[ KOHCY/IbTUpoBaHus, PwC JlaTeus
Matiss Auzins

B gaHHOIM CTaTbe Mbl paccMaTpuBaem pelweHne Cyna EBponeinckoro coto3a (CEC) no peny Ne C-606/22
0 npaBe MOAYyYUTb BO3BpaAT Hanora Ha pobasneHHyt ctommocTb (HOC) B cnyyvadx, korpa
HasioronnaTenbWwmK npuMmeHun 6onee BbICOKy cTaBky HAC, 4yeM nNpefyCMOTPEHO 3aKOHOM. YKa3aHHoe
peLleHne BaXKHO MOTOMY, YTO OHO pPa3bACHAET NOPAAOK NPUMeHeHUs npuHumnos AupekTmebl 0 HAC Ha
NpaKTWKe, Korga nokynaTento BblAaH KaCCOBbIN YeK, MU3MEHUTb KOTOPbIA Takum 0b6pa3oM, 4Tobbl B HEM
6blna ykasaHa npasuabHas ctaBka HAC, n BepHYTb NOKynaTento nepeniadvyeHHbli Haaor NpakTUYecKu
HEBO3MOXXHO.

B ocHOBe pelweHns NeXxuT Cnop Mexnay MoSibCKOW HalloroBonW agMUHUCTpaumen n npeanpuaTmemM
B. sp. z 0.0. 0 Bo3BpaTe HAC B CBA3M C NPOAAHHbLIMK NpeanpuaTmem aboHeMeHTaMy B CNOPTUBHBIA KNyb.
MNpennpusaTue nofaso CKOPPeKTUpoBaHHble feknapaunun no HOC, yTeepxaas, 4To (hakTUYECKU K CAESIKe
AOo/MKHa Bblla NpUMEHATLCS NoHUXeHHas cTaBka HOC (8%, a He 23%) Ha OCHOBAHWWN U3MEHEHUS
NPaKTMKK HaNOroBOWM agMUHUCTpauum Monbwun. Hanoroeas agMMHUCTPaLMS OTKasanacb nNpusHaBaThb
nepennaty no HAC 3a COOTBETCTBYIOLME NEPUOLbl, COCABINCL Ha TO, YTO NMPeanpuaTUe He Bbiano
CKOPPEKTMPOBaAHHbIE HAJIOroBble CcYyeTa, 4TO TpeboBasoCb COrnacHo 3akoHy Monbwun o HAC. Mpu 3ToM
Ha/loroBas agMUHUCTPaLMA COYNa, YTO, MOCKOAbKY MpeanpuaTue yaep)xano ¢ KOHeYHbIX noTpebutenen
Hanor B pa3mepe 23%, a He 8%, OHO 0643aHO BHECTW BCIO yOEpP)KaHHYIO CyMMYy B roCydapCTBEHHbIN
6l04)KeT, B NPOTUBHOM Ciyyae npousowna 6bl HeoboCHOBaHHasA HaxXKBa.

Jeno paccmaTpmBany agMUHUCTPATUBHbIE cyAbl [MONbLWKW, KOTOPbIe MNPULWN K NMPOTUBOPEYMBLIM
BbiBOAaM. Cyd NMepBOA MHCTAHUWUW OTMEHWN pelleHne HanoroBoW agMUHUCTPaLUKU, NPU3HaB, 4YTO
cyMmmbl HOC MOXXHO KOPPeKTUPOBaTb Ha OCHOBaHMM YeKOB KacCoBbIX annapaTos. Cy[ BTOPON MHCTaHLUNK
NPUHAN anennauutlo HaaoroBom agMuHucTpauum n obpatunca B CEC ¢ npocbbonm BbIgaTh
npelanumnansHoe noctaHosneHme 06 nHTepnpetauunmn OAupektnsbl 0 HOC n npuHumnos HAC B gaHHOM
BOMpoce.

B csoem peweHun CEC npusHan, 4yto Aupektusa o HOAC n npuHuunel HOC He fonycKalT MpakTuky,
3anpeLLatoLLyto KoppekTupoBaTb ynaadeHHbln HOC B ciydae, Korga ToBapbl U yC/yru npefocTaslieHsbl
noTpebuTensam ¢ npumeHeHneM HeobOCHOBAHHO BbICOKOW cTaBky HOC, nuwb NOTOMY, YTO Ha CAENKY
BblJAaH YeK KacCOBOro annapaTa, a He cyeT HAC. Y HanoronnaTenblmka A0/KHA BbITb BO3MOXHOCTb
3anpocuTb Bo3epaT HOC 1 B 3TOM Ciyyae.

LONONHNTENbHO CYA OLEHWA, MOXHO JIn CYUTATb, 4TO B AaHHOM cuTyauwunm Bo3spaT HAC
HajJoronaaTenblWmKy nosaek 6bl He060CHOBAHHYO Ha)kuBy. Cy[ OTMETWJI, YTO HaXXMBbl He Bbino, ecan
MOXHO KOHCTATUPOBaTb, YTO HasoronjaTeNblWnK, KOTOPbLIA COrNacHO UHTepnpeTaunn, ndHavyanbHoO
npensoXXeHHON HasoroBon agMuHucTpauunen, npumeHsan HOC no ctaBke 23%, HaxoAUACA B MeHee



61aronpuaTHOM MOJIOXKEHWUW, YEM €ro NnpsMble KOHKYPEHTbI, KOTOPble MPUMEHSN MOHUXKEHHYIO
cTaBky HOC. MeHee BnaronpusTHas CMTyauus MOXET CyLWeCcTBOBaTb JIMH60 NOTOMY, YTO faHHasa CTaBKa
YaCTWYHO UM MOJSIHOCTbIO MEepeHeceHa Ha LieHbl TOBAPOB, YTO YXYALIMIO KOHKYPEHTOCNOCOOHOCTb
npeanpuaTUsa Mo CPAaBHEHUIO C LleHaMN KOHKYPEHTOB, TEM CaMbiM, BEPOSITHO, MOB/ANSAB M Ha 06beM
npodax npeanpuaTus, nubo n3-3a ymeHblieHns npubbiiv, NPoOBEAEHHOro NpeanpuaTMeM, Y4Tobsbl
COXPaHUTb KOHKYPEHTOCMOCOOHbIE LieHbl. TakuM 06pa3oM, NPaKTMKa HaIOrOBON aAMUHUCTPALMMN CTPaHbI-
YyYaCTHULbI, OMNCaHHAs CyOM-3asBUTENEM, TOXKE NPOTUBOPEYNT MPUHLMUMY HANOrOBON HENTPANbHOCTHU.
N3 roankaTypsl CEC cnegyeT, 4To npaBo Coto3a He 3anpellaeT npeaycMoTpeTb B rocyapCTBEHHON
NPaBoOBON CUCTeMe 0TKa3 BO3MellaTb HaNloru, yAep>XaHHble no owmbke, ecam 3To NPUMBOAUT
K He0HOCHOBAHHOWM HaXK1Be ML, UMEIOLLMX NPaBO Ha Takoe Bo3MelleHne. Bo3BpaT yaepKaHHbIX BOMPeKM
npaBy Coto3a HaJioros, MOWAMH KU ob6A3aTeNbHbIX NAaTexen He sBnseTcs obs3aTeNbHbIM, €Cun
o0b6Hapy>XeHo, 4TO NNLO, KoTopoe 0653aHO BbII0 UX BbINONHATL, PAKTUYECKN MEepPeHEeCso UX Ha APYyrux
cy6bekToB. Bo BHYTPEHHEN NPaBOBOI CUCTEME KaXK A0 CTPaHbI-y4aCTHULbI HE06X0AMMO NPeayCcMOTPETb
yC/I0BMS, MPU KOTOPbIX TakiMe TpeboBaHMA MOryT BbINOJHATLCS, OAHAKO AaHHbIe YCJI0BUS LOJIKHbI
COOTBETCTBOBATb MPUHLMUMNAM paBeHCTBA U 3PEKTUBHOCTU. TaknM 06pa3oM, MMEHHO C YCI0BMEM, YTO
HanoronnaTenbWmK 0653aH MONHOCTbLIO HEWTPAsIN30BaTbh 3KOHOMUYECKoe Bpems HeobOCHOBAHHOIO
Hanora, CTpaHa-y4acTHMLA MOXXeT 0TKa3aTb B Bo3BpaTe nepeniavyeHHoro HAC noTomy, 4To B pe3ysibTaTe
Takoro Bo3BpaTa Hajioronnatenblwuk HeobocHoBaHHO HaxuBeTcs. CywecTByeT M HeobOCHOBaHHaA
Ha)KnBa, KOTopylo obecrneynT HanoronnaTesbliNKy BO3BpaT HEe0BOCHOBAHHO YyMnaayeHHOro Hanora
c y4yeToMm npaBa EC, n B KakoM pa3mepe - BOMPOC (hakTa, BXOAAWMNA B KOMNETEHLMIO Cyaa CTPaHbI,
MOCKOJIbKY Cy[, CTPaHbl CBOOOAHO OLEHMBAET [10Ka3aTeNbCTBA, KOTOPbIE EMY NPEAOCTaBNAATCS B UTOre
3KOHOMMYECKOr0 aHan3a, y4MTbIBAlOLWEro BCE COOTBETCTBYOLLME 06CTOATENbCTBA.

Takum obpa3om CEC npmxoAuT K BbIBOAY, YTO AaXKe B CAy4vyasx, KOrja BblfaH KAacCOBbIA YeK,
HaJloronJiaTenblmnK, oWwWnboYHO NPUMEHNBLLNIA 3aBbilleHHYO cTaBky HIC, BNpaBe nofgaTb 3asBKY Ha
BO3BpPAT B HAJIOFOBYK aAMUHUCTPALMIO CTPaHbl-y4aCTHULbI, MOCKOJIbKY OHAa MOXET CCblNaTbCs Ha
HEe0OOCHOBAHHYI0 Ha)XWBY HaJoronaaTenbliMKa TONLKO B TOM CJly4yae, eC/iu B pe3ynbTaTe
3KOHOMMYECKOr0 aHasun3a, y4YUThIBAlOWEro BCe COOTBETCTBYWLUIME 006CTOSTENbCTBA, Hajlloroeas
aAMWHUCTPaLMUSA YyCTaHOBMIA, YTO 3KOHOMUMYecKoe Opems, MOHEeCeHHOe HajoronnaTeblUKoM
B pe3y/ibTaTe HeobOCHOBAHHO YMIEPXXaHHOro Hasiora, MOJIHOCThIO HEWTPasIM30BaHo.

3 BbIBOJOB reHepanbHOro afBOKaTa LOMONHUTENIbHO CAefyeT, YTO B TAaKOM Ciy4yae MOXeT
He CyLecTBOBaTb PUCK MOTEPATb HANOrOBble MOCTYMJIEHNS B rOCyAapCTBEHHbIN 610AKeT, NOCKONbKY
ycnyra 6bina npenocTtaB/ieHa TONbKO KOHEYHOMY noTpebuTento, He MMeKWweMy npaBa OTYUCAATb
npefHanor. B BbiBOAax reHepasbHOro afBoKaTa AeTaslbHO pa3bACHAETCS, YTO He06OCHOBaHHas Ha)XMBa
HanoronaaTenblinka HE NMPOUCXOANT, €CIN OroBopeHa (UKCMPOBaHHAsA uLeHa. To, 4TO KOHe4YHble
noTpebuTenn 3anaaTuanM OKOHYaTENbHYIO LEHY, PacCiUTaHHY0 € ownbkKom (NOCKOAbKY OHa BKJOYana
cnnwkom bonbyto gonto HOC n cnmwkoM Manyto oo Npubebian), He NpensaTCTBYET BO3BPaTYy Hasora.

Ha Haw B3rnsag, AaHHoOe pelweHne MoXXeT 61aroTBOPHO NOBAUATL Ha Bo3BpaT HOC B aHanormyHbIxX
cnydasx B JTaTBMM, MOCKONbKY YKa3blBaeT Ha TO, YTO HasoronaaTeNbLINKA AOKHbI UMETb BO3MOXXHOCTb
KOPPEKTUPOBaTb CBOK Hanorosyt 6a3y M OHM MOryT MONYYUTb BO3BPAT, MPUMEHNB HEBEPHYIO
cTtaBky HOC, naxke ecnm ncnpaBisaTh 4OKYMEHThHI CAENOK U BO3BpallaTb OWMNO0YHO yaep>KaHHbIn HAC
nokynaTtento 610 6bl 3aTPYAHUTENLHO. B TakoM ciyyYae He0BX0AMMO MPOBECTU SKOHOMUYECKNIA aHaNun3,
BbIBOAbI KOTOPOIro MOKaX<yT, UMesia JIn MeCTO HaXkMBa.



