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Haka3aHue 3a HEIOgayy JOKYMeHTaluu
TpaHC(HEPTHOTO IIEHOOOPa30BaHMs: OIleHKA
copa3MepHocTU 3/36/22

B npenyCcMOTpeHHbIX 3aKOHOM C/ly4asax HanoronnaTenbwmk (HM) obsa3aH NoAroTOBUTL U NPeACTaBUTb
B CI'l nokymeHTauuo TpaHcgepTHOro ueHoobpa3oBaHusa (TL). MpoeBepka gokymeHTauuu TL
nomoraeT CI'[l KOHTPOAMPOBaTb MPaBUJbHOCTbL YMaaTbl MOAOXOAHOIr0 Hanora ¢ npeanpuaTuia (MHM),
MOCKO/bKY pa3sHuLa Mexay CTOMMOCTbIO KOHTPOJIMPYEMbIX CAEM0K U PbIHOYHOW CTOMMOCTLIO, BO3HUMKLLIAA
B COENKaX CO CBA3aHHbIMK MPeanpuaTuamMmn, Oo/KHa BKIoYaTbCca B obnaraemyto MHIM 6a3y cornacHo
3aKoHy «O IMHIM». Ecan HIT He BbINOAHAET 0693aHHOCTL NOATOTOBKM M Nof4adn gokymeHTauum TL, nomMmnmo
BO3MOXXHOCTU HayaTb ayAUT M OULEeHUTb 0BOCHOBAHHOCTb pacyeTa [MHM, Cr4 Bnpage
MHULMNPOBATbL MpouUeaypy OLEHKM OaHHbIX B Chepe PUCKOB Ha/IOFOBbIX MOCTYMJEHUN U Npu
obHapy>XeHUN HapylweHUa Haka3aTb OTBETCTBEHHOE NMPeAanpuATME KPYMHbIM AEHEXHbIM WTPagoM.
B oaHHOM CTaTbe - 0 TOM, 3a KakuWe HapyleHnsd B CBA3W C OOKYyMeHTauuen TLL gonyckaeTcs
Haka3aHue HI BHe ayanTa n kakum obpasom Cr[ o6s3aHa oueHMTb 1 060CHOBaTbL pa3mep wTpada.

Ins HavYana Hy>KHO NOHATbL, 3a 4To CI'[] BNpaBe Haka3aTb HII.

CornacHo 4acTu YeTblpHagLaToOn cTaTby 15° 3akoHa «O Hasorax W nownuHax», Cr snpase
noaseprHyTb HI HakasaHuio B Buae wtpada B pasmepe 40 1% OT CyMMbl KOHTPOJIUPYEMON CLENKU
(o koTopon HIM obsa3aH NoAroTOBMThL AOKYMeHTaumto TL), kKoTopasa gomkHa b6biTh yKa3aHa B 4OX04aX UK
pacxonax HIM 3a 0OTYETHbIN oL B COOTBETCTBYOWMNA OTYETHBIN nepuol, Ho He 6onbwe 100 000 espo,
ecnu HIM npocpoynn nogadvyy ynoMmsHyToW B LAHHOW CTaTbe AOKyMeHTauuu TU, a Takxe ecau
HIM ponycTun cywecTBeHHOe HapyleHWe npefyCcMOTPEeHHbIX HOPMaTUBHbIMU aKTaMu TpeboBaHMUN
K MOArOTOBKE OOKYMeHTauum TLU - He BKJWOYWA B Hee HEeCKOJIbKO 4YacTen, npefyCMOTPEHHbIX
HOPMaTUBHLIMW aKTaMu (He yka3aHa Heobxogummasa WMHMoOpMauMa), U3-3a 4ero pacCcMoOTpeHue
LOKyMeHTauun TL He no3sonseT ya0oCTOBEPUTHLCSA B TOM, HTO LeHa (CTOMMOCTb) 3aKJIl04YEeHHON CAENKN
onpeaefieHa B COOTBETCTBMMU C PbIHOYHOW LEHON (CTOMMOCTbIO).

N3 paHHOW HOpPMbI MpaBa cinefyeT, 4TO WTpad NPUMEHAETCS 3a ABa CaMOCTOATEJNIbHbIX COCTaBa
HapyLleHns:

* 33 HecobnlogeHNe CpoKa nofayn oKyMeHTauum TL, (CocTaB HapyLlleHMa npegycMaTpuBaeT,
4yTo HIM BOOOLLIE HE NPENOCTaBM HUKAKOW MHGOpMaLnn);

nnn

® 33 CyLIECTBEHHOe HapyuweHune TpeboBaHUM MO MOATOTOBKE OOKyMeHTauum TL -
HenpenoCcTaB/eHne HeobxoauMon NHopMaLMK, He NO3BONSAOLLEE NPOBEPUTL COOTBETCTBUE
LEHbl CAENIKM PbIHOYHOW LieHe (COCTaB HapyLIeHNs NpeaycMaTpUBaeT, YTO NpeaocTaBieHHas
nHpopMaunsa HenmpurogHa K WMCNOJb30BaHMIO MM HEOOCTAaTOYHA AN AOCTUXKEHUS
YCTAHOBNEHHOM 3aKOHOM L& MPOBEpPUThL COOTBETCTBME LEHbl COESIKU PbIHOYHOW LEeHe).

MpuHUMas peleHne Haka3aTb HIT cornacHo 4acTu YeTbipHaALaTon cTaTbu 15° 3akoHa «O Hasorax
n nownuHax», CrA obsd3aHa yka3aTb, Kakoe M3 ONpeAesieHHbIX B HOPME MpaBa HapyweHum 6biao
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JonyuleHo. 3To aaeT HIM npeacTtaBneHne 06 0CHOBaHMM MPUMEHEHUS HaKa3aHUs.

OfHako Ha NpakTuKe BCTPEYaloTCa cayvyan, KOrga MOTUBUPOBOYHAA HAacCTb pPeLUEeHUs O Hal0XeHUN
WwTpaa COLEepXUT apryMeHTaLmnto, U3 KOTOPOA HEBO3MOXHO MOHATb, B YHEM UMEHHO yrnpekalT
npeanpuaTue, NoCKOJIbKY aprymeHTaumsa GakTuyeckn 3aTparmeaeT ANCNO3MLMM 060MX BbllleyKa3aHHbIX
HapylweHuin. K npumepy, COBCEM HeLABHO NMPULLIOCL CTOJKHYTLCA C CUTyauunen, Kkorga us pewenns Cra
no cyTu cnepgoBano, 4yto HI Haka3aH 3a HecobngeHne Cpoka NMpeacTaB/eHUs TpPaHCGEPTHON
LOKYMeHTauuu, T.e. HernpeacTaBneHne BoobLLE, HO B TO )Xe BPEMS peLleHne BKI0YaI0 apryMeHTbl O TOM,
4YTO npefcTaBfieHHas NpeanpuATUEM OOKYMeHTauua He COO4epXWUT LOCTaTO4YHYl WHGpopMauuio,
nostomy CIr[l skobbl He mMoxeT ybeaAnTbCA B TOM, YTO LeHa (CTOMMOCTb) 3aKJIIOYEHHOW COENKU
YyCTaHOBJ/IEHA COrNacHO PbIHOYHOM LieHe (CTOMMOCTU) B paccMaTpuBaeMoM gesie. C O4HON CTOPOHHI,
MO>XHO CKa3aTb, 4T0 0ba HapyLweHns NpuBoAAT K ToMy, 4To CI'l He MoxeT ybeanTbCcq B COOTBETCTBUM
LeHbl KOHTPOMPYEMOW CAENKN PbIHOYHOW LeHe. OLHAKO C APYyron CTOPOHbI, CMeLleHne aprymMeHToB
HeLonyCcTMMO, MOCKOJIbKY TaKoe pelleHune He co3faeT y NpelanpuaTus ACHOro npencraBieHus
MW MOHUMAHUSA OTHOCUTENbHO OCHOBaHUA ¥ Uenecoobpas3HOCTU MpuUMeHeHUa wTpada, 4TO
B ONpeeneHHbIX Cny4asx corjacHo cTaTbsaM 65, 66 n 67 AAMUHUCTPATUBHO-MPOLECCyasibHOr0 3aKoHa
MOXET BblTb CaMOLOCTaTO4YHbIM OCHOBAHUEM A1 MPU3HAHWA PELUEHUS NPOTUBOMPABHbLIM.

CnenyeTt OTMETUTb, YTO YacTb YeTbipHaALaTas ctaTbi 15° 3akoHa «O Hanorax v nowwaMHax» paHee buina
N3MEHeHa nornpaBkamMmn K 3aKoHy «O Haforax v nowanHax» oT 25 okTabpsa 2018 ropa. /I3 aHHOTaUUK
K nonpaskam cliefyeT, 4TO 3aKoHo4aTeslb, BHOCA W3MEHEeHUs B HOPMAaTUBHOE perysinpoBaHue,
B MPVHLMMNE paccCMOTPes Copa3MepHOCTb MPUMEHMMOr0 Haka3aHua (40 1% 0T CyMMbl KOHTPOMPYEMOM
cAenku, Ho He 6osbwe 100 000 eBpo) NO CyLLECTBY, NOCKOJbKY MPWU3HaA, YTO OT CyMMbl KOHTPOJIMPYEMOWA
COeNKN 3aBUCUT PUCK HeynaavyeHHoW cyMmsbl MHI. B To Xe BpeMs KakK U3 aHHOTauum, Tak 1 13
ANCAO3ULNN U3MEHEHHOW HOPMbI MpaBa B LENCTBYOWEN pedakuuy HeABYCMbICIEHHO CleayeT, 4To
yKa3aHHbIN pa3mep wTpada (80 1% oT CyMMbl KOHTPOAMPYEMON caenku, Ho He Bonbwe 100 000 eBpo)
ABJISIETCA MakCMManbHbIM, KoTOpoMy CI L MoxxeT noaseprHyTb HI 3a Ka)kgoe HapylleHne, yNnoMsaHyToe
B AMCMO3MLNN HOPMbl. TakmM 0bpa3om, pacCMaTpMBas KaXAylo OTAENbHYI0 CUTYaUno U NPUHMMas BO
BHMMaHMe obCcToATenbCTBa paccMmaTpueaemoro gena, CI'l HeobxoauMMo ouEeHUTb pa3Mep NPUMEHUMOr0
Haka3aHWd B paMKax YCTaHOBJIEHHOW 3aKOHOM aMnAUTyAbl U B MOTUBUPOBOYHOMW YacCTK
aAMUHUCTPATUBHOIO akTa 060CHOBATb, NOYEMY B KOHKPETHOM CJly4ae HY)KHO MPUMEHATb UMEHHO
BblOpaHHbIN pa3mep wTpada. TeM cambiM AOCTUraeTca MHAUBMAYANU3aLUA NPUMEHeHNs WwTpada, nam
cousmepeHme wrpada ¢ 4ONYLEHHbIM HapyLUeHNEM.

K ToMy e cornacHo ctatbe 13 ADMUHUCTPATUBHO-NPOLLECCYaIbHOMO 3aKoHa «bs1aro, KoTopoe 06LecTBo
nosy4yaeT OT OrpaHNYeHUN, HaJIOXKEHHbIX Ha aapecaTa, A0JXHO bbiTb 60bLINM, YEM OrpaHN4YeHne ero
npas Wan NpaBoMepHbIX NHTepecoB. CyLeCTBEHHbIE OrpaHUYeHus1 NpaB Uam rNPaBoMepPHbIX UHTEPECOB
YacTHOro anya MoryT ObITb onpaBAaHbl ANLLIb 3HaYNTENbHLIM b61aromM A5 obujecTBa». Kak npusHaHo
B OPMANYECKON NnuTepaType, NPUHLMN COPa3MepHOCTM SABASETCH OAHUM W3 MPUMEHUMBbIX
B aAMWHUCTPaTUBHOM npouecce ob6Wmnx NPUHLMNOB NpaBa, KOTOPbLIA MNPU3HAH OAHUM U3 Ba)KHENLINX
npuHumnos npaea EC n nybanyHoro npaea. MprHLUN COPpa3MepPHOCTN MMEET Ba)KHOE 3HaYeHMe Ha BCeX
3Tanax npouecca, ocobeHHo Ha 3Tanax cbopa MHMOPMaUUn, N3JaHUA N OTMEHbl aAMUHUCTPATUBHOIO
akTa. B niobom cnyyvae, Korga yypexneHue HageneHo ceoboaon OencTBUIA, ero pelleHne n OencTems
LO/MKHbl ObITb COpa3MepHbiMU. B cnyyvyae ob6A3aTenbHOro agMUHUCTPATUBHOIO akTa MPUHLMN
COpa3MepHOCTM B MepBylo ovyepelb Heobxoammo cobnwofaTb Npyu UHTepnpeTaunum HOpMbl NpaBsa,
B 0COBEHHOCTM - MPUMEHSAS CUCTEMHbLIN N Teneonornyeckuin meton. PaccmoTtpeB obuiee NoOHMMaHue
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NPUHLMMIA COPa3MepPHOCTUN, MOXHO MPUATK K BbIBOAY, YTO €ro Lesib - orpaHnynTb cBoboay AENCTBUN
yuypexaeHus (AUCKPEUMOHHYI BNacTb), 4T0Obl nNpaBa W WHTepecbl UHAMBUAA OrpaHW4YMBaNINCh
He Bonblue, YeM 3TO HeOOX0AMMO ANA LOCTVXEHUS uenn. NMpuHUKN Copa3MepHOCTM onpenenseT: ecnu
nyb6anyHasa BJacTb OrpaHMYMBaAET NpaBa N 3aKOHHbIE MHTEPECHI nLa, Heobxoanmo cobnogaTb pa3yMHbIN
H6anaHC Mexnay nHTepecamu anua u rocyfapctea uam obuwectsa. CopasmMepHOCTb HEBO3MOXXHO OLLEHUTb
ncxona Nuwb M3 06beKTUMBHLIX KpuTepueB. CybbeKTUBHOCTb - OAWH M3 MPU3HAKOB MNpUHLUMNA
COpa3MepHOCTW. [1nd NnpefoTBpaLLEeHNS MAHUNYALNA NPUHLWNOM COPAa3MEPHOCTU O4EHb BaXKHO, YTOObI
LOBOAbI, NPUBEAEHHbIE MPU ero NpUMeHeHn, Bbln 0TpaXxeHbl B aAMUHUCTPATUBHOM akTe uan cyaebHom
NnoCTaHOBJIEHUN.

K coxaneHuto, Ha NpakTWKe peako Koraa Copa3MepHOCTb HakKasaHMs MojsyvyaeT SCHYI0 OLEHKY 1 ee
aprymMeHTauus 0TPa)KaeTcs B MPUHATOM peLLeHMU. B To )Xe BpeMs, eC/in B PeLLIEHUN He YKa3aHo, NoYemy
B KOHKPETHOM C/ly4ae NPUMEHSIeTCs MMEeHHO BblbpaHHbI pa3Mep WTpada, onpeaeneHHo ecTb 0OCHOBaHMe
OCMOPUTb HaKa3aHue 1, eCN HapyLUeHne B Kakon-nnbo cTeneHmn Bce e fonyLleHo, TpeboBaTb OLEHKU
COpPa3MepHOCTM NPUMEHEHHOrO LWTPada ¥ ero yMeHblUeHNs COOTBETCTBEHHO TSHXKECTW AO0MYLIEHHOro
HapyLleHus.
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