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Haka3aHue 3a HEIOgayy JOKYMeHTaluu
TpaHC(HEPTHOTO IIEHOOOPa30BaHMs: OIleHKA
copa3MepHocTU 3/36/22

MpucsaxHbin agBokaT, PwC Legal
Natalja Purina

B npefyCMOTPEHHbIX 3aKOHOM Caydasdx HanoronnaTenbwuk (HM) obs3aH NoAroTOBUTbL U NPeaCcTaBUTb
B CI'l nokymeHTauuto TpaHchepTHOro ueHoobpa3oBaHua (TL). MpoeBepka gokymeHTauumn TL
nomoraeT CI'l KOHTPOAMPOBaTb MPaABWJILHOCTbL YMaaTbl MOAOXOAHOr0 Hanora ¢ npeanpuaTui (MHM),
MOCKO/bKY pa3sHuLa MeXxay CTOMMOCTbIO KOHTPOJIMPYEMbIX CAEM0K U PbIHOYHOW CTOMMOCTLIO, BO3HUMKLLIAA
B CAeJIKaxX CO CBSA3aHHbIMU NPeanpuAaTUAMK, LOJDKHA BKAOYaTbCA B obnaraemyto MHIM 6a3y cornacHo
3aKkoHy «O MHM». Ecan HIM He BbINOAHSAET 0693aHHOCTb MOArOTOBKM M MoAayn goKyMmeHTauum TL, noMmumo
BO3MOXXHOCTU HayaTb ayaAuUT M OULEeHUTb 0OOCHOBAHHOCTb pacyeTa [HM, Cr Bnpase
MHULKUNPOBaTbL Mpoueaypy OLEeHKWM OaHHbIX B cepe PUCKOB HaOroOBbIX MOCTYMNNEHUN U Npu
obHapy)XeHUn HapylweHns Haka3aTb OTBETCTBEHHOE MpeanpuaTne KPynHbIM OEeHEXHbIM WTpadoMm.
B naHHOW CcTaTbe - O TOM, 3@ KakKue HapylweHusd B CBA3M C fOKyMeHTauuen TL, gonyckaeTtcs
Haka3aHue HI BHe ayanTa n kakum obpasom Cr [} o6s3aHa oueHnTb 1 060CHOBaTbL pa3mep LwTpada.

[ns Havana HY>XHO NOHATL, 3a 4To CI'[] BNpase Haka3aTb HIT.

CornacHo 4acCTuK YeTblpHagUaTON CTaTbW 15% 3akoHa «O Hanorax v nmownuHax», Crp BNnpase
noaseprHyTb HI HakasaHuio B BuAe wtpada B pasmepe 40 1% OT CyMMbl KOHTPOJIMPYEMOR COENKM
(o koTopon HIM ob6s3aH NOArOTOBMTL AOKYMeHTauumto TL), koTopas Ao/kHa ObiTb YKa3aHa B LOX04aX WK
pacxonax HI 3a oTYETHbLIN rof B COOTBETCTBYIOWMNA OTYETHbIN nepuod, Ho He 6oabwe 100 000 espo,
ecnyn HIM npocpo4ynn nogadvyy ynoMsHyTOW B LAHHOW CTaTbe AOKYyMeHTauum TU, a Takxe ecau
HIM ponyCcTun cywecTBeHHOE HapyleHWe npeayCcMOTPEeHHbIX HOPMATUBHbIMU aKTaMu TpeboBaHMN
K NOAroTOBKe AOKyMeHTauuu TL - He BKAOYMN B HEe HEeCKOJIbKO 4YacTen, NpefyCcMOTPeHHbIX
HOPMATUBHLIMN aKTaMu (He yka3aHa Heobxoaummas MHdoOpMauMa), U3-3a 4ero pacCMOTpeHue
LOKyMeHTauun T, He no3BonseT ya0CTOBEPUTHLCS B TOM, HTO LeHa (CTOMMOCTb) 3aKJIl0YEHHON CAENKN
onpepgesieHa B COOTBETCTBUN C PbIHOYHOW LLeHOM (CTOMMOCTbIO).

N3 paHHOW HOpMbI MpaBa cinefyeT, 4TO WTpad NPUMEHAETCs 3a ABa CaMOCTOATEJNIbHbIX COCTaBa
HapyLeHus:

* 33 HecobnogeHne cpoka Nofayv AoKyMmeHTaumm TL, (cocTaB HapylweHns npeaycMaTpuBaeT,
410 HIM BOOGLLE HE NPefoCTaBM HUKAKOW MHGOpMaLun);

nin

® 33 CylweCcTBeHHOe HapyuweHune TpeboBaHUN MO MOArOTOBKe HAOKyMeHTauum TL, -
HenpenocTaB/ieHne HeobxoaMMon NHopMaLLMKM, He NO3BOJISIOLWEE NPOBEPUTbL COOTBETCTBME
LIeHbl CEeJIKW PbIHOYHON LieHe (COCTaB HapyLLeHUs NpeayCcMaTPVBAET, YTO NPefoCTaBNeHHas
MHOPMaLMs HenpurofHa K WCMOJb30BaHWUIO WM HEAOCTaTO4YHA ANS AOCTUIXKEHUS
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yCTaHOBJ'IeHHOIZ 3aKOHOM Le/1n MpoBEePUTb COOTBETCTBME LieHbl COENKN prHO‘-IHOM LeHe).

MpuWHUMas pelleHne Haka3aTb HIM cornacHo 4acTu YeThipHaALaTon cTaTbi 15° 3aKoHa «O Haforax
n nownuHax», CI obsisaHa yka3aTb, Kakoe U3 onpefesieHHbIX B HOpMe npaBa HapylweHun 6olnio
ponyuleHo. 31o gaet HIM npeactasneHne 06 0CHOBaHMM NPUMEHEHNA HaKa3aHus.

OfHako Ha NpakTuKe BCTPEYalnTCa cayvyaum, KOrga MOTUBUMPOBOYHAA HAacCTb peLleHUs 0 HaloXeHUN
WwTpada CoOLepXUT apryMeHTaLmnto, U3 KOTOPOA HEBO3MOXHO MOHATb, B YHeM UMEHHO yrnpekalT
npeanpuaTue, NOCKOJIbKY aprymeHTauma akTuyeckn 3aTparmeaeT ANCNO3MLMM 000MX BbllleyKa3aHHbIX
HapylweHuin. K npumepy, COBCEM HeLaBHO NPULLIOCL CTOJKHYTLCA C CUTyauunen, Kkorga us pewenuns Cra
no cyTu cnepgoBano, 4yto HI Haka3aH 3a HecobnwgeHne cpoka NpeacTaB/eHUs TpPaHCGepPTHON
OOKYMeHTauuu, T.e. HenpeacTaBneHne BoobLLe, HO B TO XXe BPeEMS pelleHne BK0HYal0 apryMeHTbl 0 TOM,
4YTO npefcTaBfieHHasa MpeanpuATUEM OOKYMeHTauua He COO4epXWUT LOCTaTO4YHYyl WHGpopMauuio,
nostomy CIrl skobbl He mMoxeT ybeaAnTbCA B TOM, YTO LeHa (CTOMMOCTb) 3aKJIIOYEHHOW COENKMU
YyCTaHOBJ/IEHA COMrNacHO PbIHOYHOM LieHe (CTOMMOCTKU) B paccMaTpuBaeMoM gesie. C 04HON CTOPOHSI,
MO>XHO CKa3aTb, 4T0 0ba HapylweHns NpuBoAAT K ToMy, 4To CI'l He MoxeT ybeanTbCs B COOTBETCTBUM
LeHbl KOHTPONMPYEMOW CAENKN PbIHOYHOW UeHe. OLHAKO C APYyron CTOPOHbI, CMeLleHne aprymMeHToB
HeLonyCcTMMO, MOCKOJIbKY TaKoe pelleHune He co3faeT y NpelanpuaTus ACHOro npepcrasBieHus
MW MOHWUMAHUSA OTHOCWUTENIbHO OCHOBaHUA W Lenecoobpas3HOCTU MpuUMeHeHUa wTpada, 4TO
B OMpeeneHHbIX Cny4asx corjacHo cTaTbsaM 65, 66 n 67 ALAMUHUCTPATUBHO-MPOLECCyasibHOro 3aKoHa
MOXeT BblTb CaMOLOCTaTO4YHbIM OCHOBAHUEM A1 MPU3HAHWA PELUEHUS NPOTUBOMPABHbLIM.

CnenyeTt OTMETWTb, YTO YacTb YeTbipHaaLUaTas ctaTbi 15° 3akoHa «O Hanorax v nowaMHax» paHee buina
N3MEeHeHa nornpaBkamMmn K 3aKoHy «O Haforax u nownHax» oT 25 okTabpsa 2018 ropa. /I3 aHHOTauuUK
K rnonpaskam cliefyeT, 4TO 3aKoHo4aTeslb, BHOCA W3MEHEeHUs B HOPMAaTUBHOe perysinpoBaHue,
B MPUHLMMNE pacCMOTPes COPa3MepPHOCTb MPUMEHUMOr0 Haka3aHus (80 1% 0T CyMMbl KOHTPONPYEMON
cAenku, Ho He 6osbwe 100 000 eBpo) NO CyLLECTBY, NOCKOJbKY MPWU3Ha, YTO OT CyMMbl KOHTPOJIMPYEMOWA
COEeNKN 3aBUCUT PUCK HeymnaavyeHHon cyMmsbl TMHI. B To e BpeM$s KakK U3 aHHOTauum, Tak U 13
ANCNO3ULNN U3MEHEHHOW HOPMbI MpaBa B LENCTBYOLWEN pefakuuy HeABYCMbICIEHHO ClefyeT, 4To
yKa3aHHbIN pa3mep wTpada (80 1% oT CyMMbl KOHTPOAMpPYeMOn caenku, Ho He 6onbwe 100 000 eBpo)
ABJISIETCA MakCMManbHbIM, KoTopoMy CI L MoxxeT noaseprHyTb HI 3a Ka)kgoe HapyLlleHne, YNnoMaHyToe
B AMCMO3MLNN HOPMbl. TakmM 0bpa3om, pacCMaTpMBas KaXXAylo OTAENbHYI0 CUTYaUno U NPUHMMas BO
BHMMaHMe obCcToaTenbCTBa paccMmaTpusaemoro gena, CI'l HeobxoauMmMo oueHUTb pa3Mep NPYMEHUMOro
Haka3aHuWa B paMKaX YCTaHOBJEHHOW 3aKOHOM aMMAUTYAbl U B MOTUBUPOBOYHOM HacTwu
aAMUHUCTPATUBHOIO akTa 060CHOBATb, NOYEMY B KOHKPETHOM CJly4ae HY)KHO MPUMEHATb UMEHHO
BblOpaHHbIN pa3mep wTpada. TeM camblM AOCTUraeTCa MHAUBMAYANU3aLUA NPUMEHeHNUs WwTpada, nam
cousmepeHme wrpada ¢ 4ONYLEeHHbIM HapyLUeHNEeM.

K ToMy e corsacHo ctatee 13 ADMUHUCTPATUBHO-NPOLLECCYaNlbHOMO 3aKoHa «bs1aro, KoTopoe 06LecTBo
nosy4yaeT OT OrpPaHNYeHUN, HaJlOXEHHbIX Ha agpecaTa, 4OXHO bbiTb 60bLINM, YEM OrpaHN4YeHne ero
rnpas way npaBoMepHbIX NHTepecoB. CyLeCTBEHHbIe OrpaHNYeHuns rnpas uin rnpaBoMepHbIX NHTEPECOB
YacTHOro anya mMoryT 6biTb onpaBAaHbl UL 3HaYNTesIbHbIM 6arom A5 obljecTBa». Kak npusHaHo
B IOPUANYECKON NuTepaType, MPUHLMMN COPAa3MEepPHOCTU HABNAAETCHA OLHUM U3 MNPUMEHUMbIX
B aAMWHUCTPaTUBHOM npouecce ob6Wwmnx NPUHLMNOB NpaBa, KOTOPbLIA MNPU3HAH OAHUM U3 Ba)KHENLINX
npuHumnos npaea EC n nybanyHoro npaea. MpuHLUN COpasMepHOCTN MMEET Ba)KHOE 3HaYeHMe Ha BCeX
3Tanax npouecca, ocobeHHo Ha 3Tanax cbopa MHMoOpMaunn, N3JaHNA N OTMEHbl aAMUHUCTPATUBHOIO
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akTa. B niobom cnydvae, Korga yupexxneHue HageneHo ceoboaon OencTBUIA, ero pelleHne N OencTBns
LOJIKHbI ObITb COpa3MepHbiMKU. B cnyyvyae 0653aTeNbHOr0 agMUHUCTPATUBHOrO akKTa MPUHLAM
COpa3MepHOCTU B MepBYyl o4yepenb Heobxoaumo cobnwgaTbh NpU MHTEpNpPEeTaLUuM HOPMblI Mpaga,
B 0COBEHHOCTN - MPUMEHSAS CUCTEMHBIA N Teneonornyeckuin meton. PaccmoTtpeB obluiee NMOHMMaHMue
NPUHLMNA COPa3MePHOCTUN, MOXHO MPUATK K BbIBOAY, YTO €ro Lesib - orpaHnynTh cBoboay AeNCTBUIA
yypexneHus (OWCKPeUWOHHY BAacTb), YTOObl nMpaBa U MHTEPECHl MHAWBUAA OrpaHUYMBAUCH
He 6onblue, 4em 3TO HeobXoAMMO AN AOCTMXKEHMS uenu. MpuHLKMn Copa3MepHOCTU onpenenseT: ecau
nyb6an4yHasa BNACTb OrpaHNYMBAET NpaBa W 3aKOHHbIE MHTEPECHI NnLa, Heobxoanmo cobnoaaTh pPa3yMHbIN
H6anaHc Mexnay nHTepecamMu anua u rocygapctea uam obwectsa. CopasmMepHOCTb HEBO3MOXXHO OLLEHUTb
NCxXonsd nuwb U3 06beKTUBHbLIX Kputepuer. CybbeKTUBHOCTb - OAUH W3 MPU3HAKOB MPUHLMMA
copa3MepHocTu. [ns npeaoTBpaLLEHNS MAHUNYAALWUA NPUHLXMIOM COPAa3MEPHOCTU O4YEHb BaXXKHO, YTOObI
[0BObl, MPMBEAEHHbIE MPY €ro NPUMeHeHnn, 6 0TPaXKeHbl B aAMUHNCTPATUBHOM akKTe uan cyaebHoM
NocTaHOBAEHUN.

K coxaneHuo, Ha NpakTUKe peliKo KOrfa COpa3MepHOCTb Haka3aHWs NOJlyYaeT SCHYI OLEHKY U ee
aprymMeHTauus 0Tpa)kaeTcs B MPUHATOM peLLeHun. B To )xe BpeMs, eC/in B peLleHnn He yKa3aHo, noYemy
B KOHKPETHOM C/ly4ae NPUMEHSETCS MMEHHO BblIbpaHHbIM pa3Mep WTpada, onpeaeneHHo eCTb 0OCHOBaHME
OCMOPUTb HaKa3aHue 1, eCN HapyLLeHne B Kakon-nnbo cTeneHn Bce xxe fonylleHo, TpeboBaTb OLEHKU
COpPa3MepHOCTM NPUMEHEHHOrO LWTpada ¥ ero yMeHblUeHNs1 COOTBETCTBEHHO TSXKECTW AOMYLLEHHOro
HapyLIeHus.
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