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Ykazanusa CI'l] OTHOCUTEILHO HEKOTOPHBIX
aKTyaJIbHBEIX BOIPOCOB IpuMeHenns HIIC B CBS3u C
ypes3BuivarHou cutyanmen (1/20/20)

Kak Mbl y)Xxe ynoMnuHanu B paHee onybJnMKoBaHHOM CTaTbe

, W HOpMbI 3akoHa o HOC, n BbiBOAbI CyaebHow
NPakTUKW MO3BOJIAIOT He AeslaTb KOPPeKUUM OTHMCAEHHOro npegHasnora, ecam obnaraemoe nunuo
npunobpeno ToBapbl uan ycnyru ¢ HAC, ogHako No 06beKTUBHLIM NpUYnHaM Bosblie He oCyLlecTBAsSET
NNaHUPyeMylo OeATeSIbHOCTb, peasn3aunio nNpoekTa, NocTaBKy TOBApOB WJIM OKa3aHWe ycslyr CBOUM
KAneHTam. B gaHHoOW cTaTbe - 006 onyb6AnKoBaHHbLIX 24 anpens MeToanyecknx matepuanax Crp,
cofepxawux aHanns npuMmeHeHns HOC B 0TAENbHLIX CUTYaLMUAX, C KOTOPLIMM Yallle BCEro CTajkMBaloTCH
npeanpuHNUMaTEN B HaCTOALWMN MOMEHT.

OnybnukosaHHble CI'[] NosicHeHNs OTHOCUMTENbHO nNpuMeHeHns HOC B Tpex ciyyasx

1. MpaBo OTYNCNATbL NMpPeAHanor, ecny He BO3BPALLEH aBaHC 3a TOBApbl WM YCHyrw,
NpuobpeTeHHbIe B CBA3M C OTMEHEHHBLIMU MEPOMPUSTUAMU, B KOTOPbIX NMIAaHMPOBAa y4acTBOBATh
HanoronnaTeNbLMK (HECOCTOABLUMECS KOMAaHAMPOBKMN, OTMEHEHHbIE BbICTABKM).

CornacHo nosicHeHuto Cr[l, ecnm B CBSI3W C OTMEHEHHbIMU MeponpUSTUAMU YyNnavynuBancs aBaHC,
obnaraembln HOC B JlaTBMM (Hanpumep, 3a YCAYrn roCTUHUL, UK yYacTUe B BbICTABKE), U YMJayYeHHble
[NeHbrM He BO3BPallEeHbl, 3apPerncTpMpPoBaHHbIN nnaTenblwmk HOC MOXET OTYUCASTL NpeaHanor 3a
AaHHbIE PAcXofibl, €C/IM OHW MosyYeHbl ANs obecneveHns obnaraembix CAEN0K B paMKax X03sACTBEHHO
DEeATENbHOCTU, MPU YCNIOBUM, YTO NPEANPUATAE CMOXKET NPeLCTaBUTb AOKYMEHTaslbHble JoKa3aTenbCTBa
HeobX0AMMOCTY AaHHbIX PACXOA0B, M BO3MOXXHOCTY OTCNEANTb 3T TPaThI.

N3 noscHeHna CI'L MOXHO MOHATb, YTO B AaHHOW cuTyauum cobaogaeTcsa OCHOBHOW MPMHLMN
otyncneHnsa HOC: npenHanor MoOXeT OTYUCNATbLCSA, €CAU TOBapbl U yCayru npuobpeTeHbl ONs
obecneyeHns obnaraembix coenok. CKkopee BCero, Takas m3Ha4vasbHaa uenb 6ynet 060CHOBAHHOM ©
nokasyemon. OgHako 3amedaHue CI'[l 06 oTcnexxusaHum TpaT Bbi3biBaeT HefOyMeHUe. NMOHATHO, YTO B
npuesegeHHom CI' npumepe yCcnyru, 3a KOTopble BHeCeH aBaHC (BkawoYas HOC), He nony4yeHsl,
COOTBETCTBEHHO, TpPaTbl HeT.

MHoOrune HasoronnaTenblmnkKn xotenn bbl y3HaTe MHeHue CIL, Hanpumep, HY>KHO S B 3TOM Cllyyae
KOPPEKTMPOBaTb OTHYUCNIEHHbIA NpepHanor? Mpu Kakux ycnoBuax? Kakume LOKYMEHTbl LOJKEH
obecneynTb HanoronnaTebWUK, 4To6bl 060CHOBATL OTCYTCTBME HEOOXOAMMOCTU BHOCUTL Koppekumun? K
coxaneHuto, CI'l He npefocTaBuaa OTBETbl Ha 3TV BOMPOCHI ¥ HajJoronaaTenblWMKy ocTaeTcs
CaMOCTOSATESNIbHO OLEHNBATb KOHKPETHYIO CUTYaLMI0 C YYETOM UMEILLNXCS B HANMYUN [OKYMEHTOB,
YCNOBWIA 3aKJ/IO4YEHHbIX AOrOBOPOB U APYrMX 06CTOATENbCTB, CNOCOOHBIX MOBANATL HA MPABO OTYUCISATD
npegHanor.

B 3akoHe o HOC TpeboBaHMe KOPPEKTMPOBATL OTHMUCSIEHHbIN NPeAHaNor NpeaycMaTPUBAETCSA CTaTbeNn
106 - KOppeKLMn OTYUCIEHHOrO NMpeaHanora HY>KHO BHOCUTbL, ecnn MeHsAeTcsd ero obvem. B cBoto
ovyepenb, AnpekTmeon o HAC npeaycmaTpuBaeTCs, YTO CyMMa M3Ha4vyalbHO OTYUCEHHOrO NpeaHanora
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KOppeKTnpyeTcd, eCJin OHa 6onblue AN MEeHblIEe TOW, Ha KOTOPYIO HanoronnateNblWnK nMmen npaso.
NTak, no cytn, ecnn caenka He Coctosasiach, ycayra He rnoJjiydyeHa 1 He UCnosib3oBasach AN obecneyeHuns
obnaraemsbix cenok, HeobxoamMmo CKOPPEKTUPOBATH OTYUCJIEHHBIN npegHasor.

Ho MOXeT 5in Takas oueHKa LOonyCcKaTb OTCTYMJIEHUS B YCNOBUAX HblHELWHEro Kpusnca, KoTopble He
3aBUCAT OT HanoronsaTesblWwmKoB? 1o oTHOLWEHMIO K ToBapaM 3akoHoM 0 HAC npepycMmaTpuBaeTcCs, 4TO
OTYMUCNEHHbIN NPEAHANION HE HY>XXHO KOPPEKTUPOBATb, EC/IN TOBAPbl YHUUYTOXEHbI CTUXUNHBLIM BeacTBMEM
UNN OPYrUM NPUHYAUTENbHbIM 06pa3oM. COOTBETCTBEHHO, 3a TOBapbl, YTPaYeHHble KakUM-1nbo
NPUHYAUTENbHLIM MYTEM, KOPPEKTUPOBATL OTHUC/EHHLIN MPedHanor He Hy»>KHO.

B OupektnBe o HAC npeaycMaTpuBatoTCs MoApobHble YCJI0BUA KOPPEKTUPOBAHUA OTYUCIEHHOI O
npeaHasora, No3ToMy Hambonee akTyasibHbIMW A1 HANOrONnaTeNbLIUKOB Oy AyT peKOMeHAaLUnn o ToM,
NPU KaKnx 06CTOATENLCTBAX MOXHO HE BbIMOJIHATL KOPPEKLMA OTYMUCIEHHOrO NpeaHanora, ecav ycnyra,
3a KOTOPYI0 BHECEH aBaHC, He MoJly4YeHa, a aBaHC He BO3BPALLEH.

2. MpaBo OTYUCNATL NpefHanor 3a nuuwesble fobaBkW, BUTaMUHbLI U HGe3peuenTypHblie
MeAuKaMeHTbl, NpnobpeTeHHble NpeanpuaTneM And CBOMX paboTHUKOB, 4TOObI 3alWNTUTL UX B
nepuoa pacnpocTpaHeHNs KOPOHABMPYCHOW MHMEKLMK, @ TakXe eCc/in B Lenax cobnioaeHns mep
6e3onacHoCcTn npeanpusaTne obecneynBaeT peryaspHoe NnuTaHne paboTHNKOB, KOTOPbIE HE MOryT
paboTaTb yaaneHHo.

Cr He cynTaeT nNpruobpeTeHHbIE ONA 3TUX HYXXA TOBapbl U YCAYrv NOJYYEHHLIMU N MCMOJIb30BAHHbBIMY
ans obecneyeHnsa obnaraeMbix CAEN0K KOMMEPCaHTa, BBUAY YEro yKa3aHHble B HaJIOrOBbIX CHETAaX CyMMbl
HOC He MOryT OoTYMCNATLCS Kak npegHanor. MoscHeHne Cr [l obocHoBaHO cTaThen 159 npasun KM Ne 17,
B KOTOPOW NpeayCcMaTPUBAETCS, YTO YKa3aHHbLIA B HAJIOFOBOM CYETe HaJlor Ha ToBapbl U ycayrn ans
0TAbIXa, MNYHbIX HYXI (BK/OYaA TPAHCMOPTHbIE yCayrn, npuobpeTeHne ToMANBa WU yCayr 3NeKTPOHHOM
CBSI3W), MUTAHUS, 0310POBNEHUS PabOTHWKOB 3apPerucTPUPOBAHHOIO HasoronaaTeNblinKa W
pa3BJieKaTesibHble MEPOMPUATUSA HE OTHYUCAAETCA B Ka4yeCTBe NpedHasora. Hukakmx oTCTynaeHui un B
KPWU3MCHOWN CUTyauun.

3. MpaBo OTYUCNATb NPeAHanor 3a npuobpeTeHHble NpesnpuaTUEM NpodnnakTUYeckne cpeacTsa
ana obecnevyeHus Mep Mo oxpaHe 340p0Bbs PabOTHWKOB M MOCETUTENEN B Nepuos
PACnpoCTPaHEeHNs KOPOHABUPYCHON MHGEKLMN.

B pacwupeHHom TonkoeaHun CI'[l He npefocTaBAseT KOHKPETHbIA OTBET Ha BOMPOC, @ TO/IbKO CChbITaeTCs
Ha obwee perynmpoBaHue. A UMEHHO, eCan NpeanpuaTue Noay4ymao AaHHble NpoduiakTuyeckme
cpencTBa ona obecneyeHma obnaraembix CAENOK B paMKax XO3AMCTBEHHOW OEATENbHOCTU U CMOXET
LOKYMEHTaNlbHO A0Ka3aTb HEOBXOAMMOCTb TakMX Pacxo4oB, OHO BMpaBe OTYUCNATb MpegHanor 3a
JaHHble ToBapbl. Ha NMpakTUKe 3TO O3Ha4vaeT HeonpeaesieHHOCTb U PUCK Toro, 4yto CIr moxeT
NOABEPrHyTb COMHEHWIO, YTO NpuobpeTeHHble NpeanpuaTMeM NpounakTuyeckme cpeacTBa NosyveHsl
ana obecneveHuns obnaraemblx CAENOK B paMKax X03AACTBEHHOW AeATeNbHOCTH, BBUAY vero CI'I 6ynet
BMpaBe OrpaHNYMTb NPaBO OTYUCNEHUA NpefHanora 3a KOHKpeTHble caenku. Takum obpasom, npaso
OTYUCNATH NpPefHanor 3aBUCUT OT AOKa3aTebCTB, KOTOPbIe NPefoCTaBUT HaoronaaTesbLULKK.

EG3YCJ'IOBHO, npwn aHaJinse CBA3M pacxonos C obnaraembiMy coenkammn n npaBa OTHUCNEHMNA MpenHasiora
HeobX0AMMO OLLEHNBATH npAMYy0 N HenocpeaCTBEHHY0 CBA3b MOJIy4eHHbIX TOBapoB U yCcnayr C OZHOW UK
HEeCKOJIbKUMIW 3aKNOYeHHbIMW BnoCcnenCcTBnn coeikaMn, HagenarowmmMmm npaBoM OTHNCNATL NpegHanor.



Cyn EBponeiickoro coto3a oTMeYaeT, YTO Takas npsmas U HenocpeaCcTBEHHas CBA3b CyLLeCTBYET, ecau
pacxoAbl Ha npuobpeTeHHble ToBapbl U yCayry 06pa3yloT YacCTb LeHbl TakKMX CAEN0K, 38 KOTopble B
nanbHenwem Heobxoammo ynnaymeaTe HOC, Aatowuii NpaBo Ha OTYMC/IeHNEe NpeaHanora.

OnHako Y HajsioronnaTeNnblWMKa NPU3HAETCA NPaBO OTHUCAATL NpeaHasor 1 B TOM Cny4dae, eCnn faxXe
Nnpn OTCYTCTBUN I'IpﬂMOVI n HeI'IOCDEJJ,CTBeHHOVI CBA3N Mexay KOHerTHOI7I 3aKJII04EHHOW BHaYaJsie COeNKOoN
N O4HOW UM HECKOJIbKUMU COENKaMU, 3aKJII0YEHHbIMY BNOCAEACTBIY, KOTOpPbIE AalOT NMpPaBO OTHUCNATb
npenHasor, 3aTpaTbl Ha CoOTBeTCTByOWME YyCAyrm cCoCTaBNAKT 4HacCTb obLwmx 3aTpaT
HanoronjiatesnbllnKa.

06obuias BbllL€yKa3aHHOE, MOXXHO 3aKJI4YNTb, YHTO OTBET Ha 3TOT BOMPOC MOXET 6bITb npenocTtaBJieH
TOJIbKO MOC/E OLEHKN BCEX 0BCTOATENLCTB KOHKpETHOIﬁ CNTYyaunn n onpasaatesibHbIX OOKYMEHTOB B NUX
B3aMMOCBA3UN, OOHAKO C Y4€TOM O0BOJIbHO BbICOKOIro puUCKa TOro, 410 B NnpaBe OTHUCNEHNA NpeaHasora
npv BO3MOXXHOM Hanorosom criope ¢ CI'[1 moxxeT ObITb OTKa3aHo.

B TakMX HEO[HO3HAYHbIX CUTYaALMUSAX Mbl MPU3bIBAEM TLLATENbHO OLEHUTb 060CHOBAHHOCTb OTYNCIEHUS
npeaHanora, a TakXe npeaflaraeM CBOK MOMOLb B OLEHKe KOHKPETHbIX CUTyauuin u 3awute
OPULANYECKNX MHTEPECOB.



