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OT4HCnsAeTCs IU IPETHAJIOr, eCJIN HapyIIeHO
oTpacieBoe perynupoBanue? (1/45/19)

PaHee Mbl nucanu, 410 BepxosHbini cya (BC) npocnn Cyn Eespocoto3a (CEC) BbiHECTM nNpeaBapuTesibHoE
peweHne no geny 000 Altic («ObwecTtBo») npotus CIr', B KOTOPOM paccMaTpuBaeTCsA BOMPOC O
BO3MOXXHOM HapyLUEHUN HOPMATUBHbIX aKTOB, PEryampyowmnx obopoT NuLLEBLIX MPOAYKTOB B OTHOLIEHWN
npaBa Ha OTYMC/eHWe npenHanora. B aTon cTtatbe - 0 peweHun CEC no atomy geny (C-329/18),
obcToATENLCTBA KOTOPOro noapobHee onncaHsl

B kaccaumnoHHomn xanobe CIr'[l ykasana, 4to cornacHo Peryne Ne 178/2002 cBsi3aHHble C 060poTOM
NPOAYKTOB MUTaHUA NMpegnpuHuMaTenn LOJDKHbl MMeTb BO3MOXHOCTb MAEHTUdMLMPOBaTL atoboe
BELLEeCTBO, KOTOPOE npeanosiaraeTca NpUCoeanNHUTL KM MoXeT BbiTb Ao6aBNeHO K NULWEBOMY NPOAYKTY
N KOPMY, MO3TOMY B PACMOPSXKEHUN 3TUX NpeanpuHMMaTenen A0JXHbl ObiTb CUCTEMbBI 1 MPOLEAYPHI,
KOTOpble MO3BOASAOT MNoAaTh 3TY MHGPOPMALMIO KOMMETEHTHBLIM yypexaeHnsm. ObLeCcTBO He NPOU3BESO
faxKe MUHUMaNbHbIX OENCTBUA NO MPOBEPKE CBOMX AES0OBbIX MAapTHEPOB U He MPOBEPUIO KX
pernctpaunio B MNpoOoBoNbCTBEHHO-BeTEPUHapPHON cnyxbe, koTopasa no MHeHuto CI um 6Gbina
Heobxoauma. Mo MHeHuto CI' aTa 6e3neAaTeNbHOCTb CBUAETeNbCTBYET, 4T0 O6LWeCcTBO 3HaN0 Man
JI0J1)KHO ObIJ1I0 3HATh, YTO TaK OHO 3aMellaHo B 3no0ynoTpebneHnmn obuien cuctemon HAC.

3afaHHble Bonpockl 1 BbiBoAbl CEC

MepBbIi BONPOC 3akKJtoYancsd B ToM, cnefnyeT am TonkoaTb Aupektuny HOC (2006/112) Takum obpasom,
4TO OHa He MO3BOJSAET Y4aCTBYIOLWMM B LEnu NOCTaBOK MPOLOBOALCTBUA HanoronaaTenblmnkam
3anpellaTb OTYMCAATL YNJaYeHHbI NpefHanor Ha TOM OCHOBAHWUW, YTO NAATeNbLWMK He BbIMOJHWA B
Lensx oTCcneXxuBaHus NpPoaoBoabLCTBUA 0693aHHOCTM MO MAEHTUMMKALMM CBOEro NOCTaBLiMKa, YTO
NpeayCcMOTPEHO B peryanpyoLweM 0Tpac/ieBOM HOPMaTMBHOM aKTe.

CEC yka3zan, 4T0, BO-nepBbiX, gnpektmea HOAC He CoOOepXUT HMKAKOro HPUANYECKOro OCHOBaHUA
OTKa3blBaTb B MpaBe OTYUC/IEHUA NpefHanora, ec/in He BbIMOJIHEHbl BbiTeKaloWwme N3 ynoMAaHYyThbIX
npaBoBbIX HOpM 06s3aTenbCcTBa. OTN 06A3aTeNbCTBA PAaKTUYECKN HE CBA3aHbl C MPEeaYyCMOTPEHHbLIMU
anpektuson HOC maTepmanbHbIMU U (hOpPMasibHBIMU TPeBOBaHUSAMMN NN YCOBMAMW NPaBa OTYUCNEHUS.
N3 nHdopmauunm, nmerowenca B pacnopsxeHmn CEC Takke He cliegyeT, 4TO OTKa3 B OTYUCIEHUM
OCHOBbIBAETCA Ha roCcyAapCTBEHHbIX NpaBoBbIxX akTax no HAOC.

Bo-BTOpbIX, MOCKONbKY ObwecTBO CBA3aHO C 060pOTOM MPOAOBOALCTBMA W, CNeAOBaTENbHO, AOJIKHO
cobnopath TpeboBaHUs MPOAOBONLCTBEHHON OTPACAMK, C/IelyeT OTMETUTb, YTO Lenb 0693aTenbCTB Mo
OTC/IEXXNBAHMWIO MPOAOBOILCTBMA OTANYAETCA OT Uuenn obHapyxeHna moweHHnYecTBa ¢ HOC. A nMeHHo,
0653aHHOCTb NAEHTUHULMPOBATL NOCTABLLMKOB NPOAOBOLCTBEHHbLIX TOBAPOB HamnpaBieHa Ha To, YTOObI
Obl/1a BO3MOXXHOCTb U3bATb NPOAYKThI C PblHKA LIENIEBLIM U TOYHbLIM 00pa30M, a TakXXe AaTb MH(OPMaLINIO
notpebutensamMm manm OOJKHOCTHBLIM JiNLAM, OCYLWECTBAAKWMUM KOHTPOJb. HeBbIMOJHEHNE 3TOro
o0bs3aTenbCTBa MOXET ObITb OCHOBaHWEM A5 MPUMEHEHUS NPeyCMOTPEHHbIX FOCYJapCTBEHHbLIM NPaBoM
CaHKLUWNA.

Nx 3Toro cnepgyeT, 4TO 3TO 0643aTeNbCTBO HENb3A CYUTATb MeponpuaTmem, BbINMNOJIHEHNA KOTOPOIro
MOXXHO pa3yMHO I'IOTpE6OBaTb OT HaJioronnaTenblimKa, 4Tobbl y6eJJ,I/ITbCFI, 4TO ero coesnknm He CBA3aHbl C
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MOLUEHHNYeCTBOM B pamkax obuwen cnctembl HOC. BO3MOXXHOE HeBbINOJIHEHME 3TOro 0bA3aTenbCTBa
camo no cebe He MoxeT BbITb OCHOBaHMEM 3anpeLLaTb HanoronaaTesblUUKy OTYUCIeHE NpefHanora.

370 nMeno 6bl MECTO TOJILKO B TOM Ciiyvae, ecam bbl 661710 4OHKHBIM 06pa3oM YCTaHOBAEHO, YTO U3-3a
0C0bbIX 06CTOATENLCTB Yy NOKynaTens NPoAYKTOB LO/KHbI OblIN BO3HUKHYTbL CEPbe3Hble COMHEHUS
OTHOCUTESIbHO (PaKTUYECKOro CyLLeCTBOBaHMA WU UCTUHHON UOEHTUYHOCTM NOCTaBLLMKa NPOLYKTOB,
KOTOPbIE OH OOJ/IKEH C YBEPEHHOCTbIO YCTAaHOBUTbL B COOTBETCTBUM C 3aKOHOAATENbCTBOM O MULLEBbIX
npoaykTax. B aTom cnyydyae 370 06CTOATENLCTBO MOXET ObITb OAHWM M3 MPU3HAKOB TOro, 4TO
HanoronaaTenblWMK 3HaA UAM JoKeH Obla 3HaTb, YTO OH Y4aCTBOBa/JO B CAENKEe, CBA3AHHOMN C
mMoweHHun4yectsoMm ¢ HAOC. CEC npuwen K BbiBOAY, 4T0 OupektuBy HOC crnefyeT ToNKOBaTb Kak
NCKJIOYAOLLYI0 BO3MOXXHOCTb 0TKAa3a HajoronaTesblnKy npaB Ha OTYMC/IeHe NpefHanora ToabKo Ha
TOM OCHOBaHMK, 4TO obnaraemoe ANUO He BbIMOJIHUIO CBOU 0653aTeNbCTBa NO NAEHTUDUKALMN CBOUX
NOCTaBLNKOB 415 LeNel 0TCAeXMBaHUA NULWEBbIX NpoaykKToB. HecobnoneHne 3Tux obasaTenscTs
MOXXeT ObITb OAHUM U3 NPU3HAKOB TOro, 4To obnaraemoe ANLO 3HANO MAN JOKHO ObINO 3HATh, YTO OHO
y4aCTBOBaJ0 B CAEJIKE, CBA3aHHOM C MoLWeHHnYecTBoM ¢ HAC.

M3 ynomsiHyToro PwC genaeT BbiBOA, YTO HapyLlueHne TpeboBaHWI 0TPacaeBbIX HOPMATUBHbIX aKTOB He
MOXXeT ObITb €4UHCTBEHHOM NPUYMHON OTKa3a B MpaBe OTHUCIEHNA NpegHanora, Ho MOXeT BbITb TONbKO
O4HUM M3 OOMOJIHUTESIbHbIX 0OKAa3aTeIbCTB.

BTopon Bonpoc, 3agaHHbln CEC, 3aknwo4yancsa B ToMm, cnegyet am Jupektusy HOC ToNKOBaTb TakuM
obpasom, 4TO (hakT, 4TO CBA3@HHbLIN C 06OPOTOM MPOAOBONLCTBUA HaNOroNaTENbLWMK HE NMPOBEPUN
Han4yme perncTpaumm CBOMX NOCTaBLLMKOB COrNacHO NMyHKTY 2 cTaTbu 6 Perynbl Ne 852/2004 n nyHKTY 1
cTtaTbn 31 Perynbl Ne 882/2004, nMeeT 3HaY€HME B OLEHKE TOr0, 3Ha N NAaTeNbLMK WU OOKEH ObiN
3HaTb , YTO OH y4aCTBYeT B CLleJIKe, CBA3aHHOW C MoLleHHnYecTBoM ¢ HAOC.

CEC ykasan, 4To ynoMsHyThble perynbl He BO3naratoT Ha CBA3aHHbIX ¢ 060pOTOM NPOLOBONILCTBUA
HanoronfaaTenblWMKoB 0643aTeNnbCTBO MPOBEPATb, 3apPerucTpUMpoBaHbl I ero MOCTaBLWUKKN B
cooTBeTCTBMN C TpeboBaHUAMM 3TUX perya. 3170 0653aTebCTBO MPOBEPKN B CBA3M C OTYUC/IEHMEM
npegHanora He cnepyet Takxe ns Aupektusesl HOC.

Ha BTopown Bonpoc CEC oTBeTun, 4To OupekTuey HAC cnenyet ToAKOBaTh TakuM 06pa3oM, 4TOo haKT, 4To
CBAA3aHHbIN C 060POTOM MPOAOBOALCTBUA HaJiOronjaaTenblWmkK He ybeanncs B perncrpaunm CBOmX
MOCTaBLLUNKOB B KOMMETEHTHbIX YYPEXAEHNAX COrlaCHO HOPMaM YNOMSAHYTbIX Peryn, He UMeeT 3Ha4YeHus
B OLIEHKE TOro, 3Ha/l 1 NAATENbLINK UAN J0JKEH Obln 3HaTh, YTO OH YYaCTBYET B CAEJIKE, CBA3@HHOM C
mMoweHHnyectsom ¢ HAC.



