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Cyn EBpocoro3a 00 ymensItieHnn 0a3ul HIIC
(1/49/17)

B Hosbpe 3T1oro roga Cyn EBpocoto3a (CEC) ornacun pelweHme no geny o npaBe CTPaHbl-y4aCTHULbI
HaN0XXNTb OrpaHM4yeHne ymeHblwaTb obnaraemyto HOC 6a3y B caenke B cjlyy4ae HensaTexa napTHEpa no
chenke, T.e. 06 yTpayeHHOM gonre. B aTon cTaTbe - nogpobHee o BbiBogax CEC.

0ObcToATEeNLCTBA OCHOBHOMO Aena

Cyn Wtanum obpatunncs B CEC ¢ npocbbo gaTb 0TBETHI Ha NpeABapuTesbHbIE BONPOChl O COOTBETCTBUN
HaLMOHabHbIX MPaBOBbIX HOPM MEPBON 1 BTOPOM YacTaMm cTaTbn 90 OupekTumebl 2006/112/EK CoBeTa oT
28 Hos1bpsi 2006 roga. 9TV YacTU B YUCSIE NMPOYEro pa3peLwatoT cTpaHaMm EC BBOAWTL yC/10BUS, 4TOObI
OrPaHNYMTb BO3MOXHOCTW HasoronnaTenblinka yMeHblwaTb Hanoroobnaraemyto 6asy HOC B cnyyae
MOJIHOM AN YaCTUYHOW HeynnaTbl 4OJira ero A0/MKHNUKOM.

ITa HopMa BBeAeHa Takxke B JTaTBUM 1 yCTaHABAVMBAET NpaBa NpeanpusaTus KOPPeKTMpoBaTh NpeaHaor
3a yTpaYeHHble A0NrN.

ObcToATENBCTBA OCHOBHOIO Aena v BbiBoabl CEC

B nene C-246/16 6bia ciop 0 TOM, COOTBETCTBYET /I HOPMaM ANPEKTUBbLI BBEAEHHOE B HALMOHabHbIEe
npaBoBble HOPMbI ycioBue, 4To obnaraemyo HOC 6a3sy MOXHO yMeHblaTb TOJbKO TOorfga, Korga
3aKOHYEeH NpoLecc HenslaTe)xecnocobHOCTK.

CEC ykasan, 4to HAC - Hanor Ha notpebneHne, KOTOPbLIN NAATUT KOHEYHbIN noTpebuTenb.
Hanoronnatenbluk ABASeTCSA TOJbKO COOPLLMKOM B NOJIb3Y FOCYAapCTBa, B pe3yabTaTe Yero Hasorosas
6a3a He MOXXeT BbITb Bonblue BO3HArpaXKAeHWs, KOTopoe PaKTUYeCKM yNaaTu/l KOHEYHbIn noTpebutens.
Takum 0bpa3oMm, ecin KOHeYHbI NoTpebuTenb He NNAaTUT HanoronaaTeNblWMKy, TOMY He Hago NAaTUTb
HAOC, Tak Kak B 3TOM C/iy4Yyae Heflb3f CYUTaTb, YTO TOBApP WM YCAYru nocTaBieHbl (OKa3aHbl) 3a
BO3HarpaxeHue.

CornacHo cTaTbe 63 AMPEKTMBLI HANOr CTAaHOBUTCS ynja4ynBaeMbiM B MOMEHT, Koraa akTU4eckm
npousowsia NocTaBKa ToBapa WM OKasaHume ycnyrn. YacTb nepBas cTaTbl 90 AUPEKTUBbLI - Npu
pa3paboTaHHbIX cTpaHon EC ycnosusx - npefycMaTprBaeT BO3IMOXHOCTb AJ1S HaJoroniaTenbLlmka
KoppekTupoBaTb obnaraemyto HOC 6a3y B cnyvyasx aHHY/IMPOBaHWUA CAENKW UKW OTKasa, NMOAHON Nan
YaCTUYHOW HeynnaThbl, @ TaKXe, eC/N LieHa YMEHbLUIEHa Nocsie TOro, Kak npon3oLsia nocTaeka.

YacTb BTOpas ctaTbu 90 BBeAeHa Kak UCKJIDYEHME M3 YaCTu NepBOi U OTHOCUTCA K C/lyYasM, Korpaa
onnaTta He Npov3BefeHa NONHOCTbIO WM YAaCTUYHO. DTa HOPMa AAET BO3MOXHOCTb CTPaHaM-yYacCTHULLAM
EC BBecTU ycnosus, 4tobbl obnaraemyio HAC 6a3y He yMeHblWaTb B Te€X Cayyasix, Korga onnaTa
BO3Harpa)keHus BrnoJsiHe BO3MOXXHA, HO TOJIbKO MOXXET ObITb 3a[epaHa.

CEC yKa3zan, 4To yCcaoBUSA OO/KHbI BbITb COpa3MepPHbIMU, OHU HE MOryT MpPEBbIWAaTh Takux, KOTOpble
COopa3MepHbl C AOCTUXKEHMNEM LLEIN HOPMbI, UX HAZl0 PacCMaTPUBaTb KakK UCKIOYEHNE, N OHN HE OOJSIKHbI
orpaHnymnBaTb 6a3zoBble npuHUMibl HOC, a ocobeHHo - HenTpannTeTa HAC.



Kak yka3ana reHepasnbHbll agBokaT HOnunaHa KokoT (Juliane Kokott), ycnoBus, M3-3a KOTOPbIX
HanoronnaTenbWMK AOMKEH HECKONbKO NieT naaTtutb HAC, KOTOPLIA OH HE CMOr B3blCKaTb, ABNSETCH
CyWeCTBEHHbIM OTArOUWEHNEM, He COOTBETCTBYeT npuHuuny HenTpanmteTa HOC n cTasuT
HanoronfaTeNbliNKa B YCJ0BMA HEYECTHON KOHKYpeHUWUN. B 3TOM cnydyae HapyleH TakxXe MpuHLmMn
COPa3MepHOCTM, MOCKONbKY BO3JIOXKEHHOE Ha HanoronaaTesblMKa OTAroOWEeHNe HEeCOpPa3MepPHO N He
ABNIAETCA HeOOX0AMMbIM NS AOCTMIXKEHNSA MOCTABIEHHON LIenN.

B koHKpeTHOM cnyydae CEC KOHCTaTMpOBas, 4TO MAEHTUYHOrO pe3ynbTaTa MOXHO 6bino 6bl 4OCTUYb
Takxe, ecaun b6bl HanoronnaTenblukKy OblN0 NpefoCTaBNeHO NPaBO YMeHbLeHNs Hanoroobnaraemom
6a3bl, KakK TOJIbKO OH KOHCTaTUpyeT 060CHOBaHHOE NPeANn00XKEHNE, YTO JOAT He ByAeT oniayeH. To He
NCKN0YaeT BO3MOXXHOCTb TOr0, YTO Haforosyto 6asy Hafo 6yneT onsaTb KOPPEKTMPOBaTh, YBEINYMB €€ B
cnyyae, ecnm onnata bygeT npounssegeHa. CEC ykasan, 4To 3To ycioBue 6bis10 bbl Tak Xe OeCTBEHHO, HO
MeHee OTArowalLWwmnm ans HanoronnaTenbLmka.

B pe3ynbTtaTte CEC pewwnn, 4To HeOONyCTMMO TakKoe yC/NloBME, KOTOPOEe MO3BONSAET YMeHblaTb
obnaraemyto HIAC 6a3y TONbKO MOC/IE OKOHYaHMA NpoLiecca HENNaTEXECNOCOOHOCTM AO0/HKHUKA.

3akoH 06 HOC JlaTBum

HopMbl yNnoMsAHYTOM AUPEKTUBLI B JIaTBUM BKOYEHbI B CTaTbio 105 3akoHa 06 HOC. 3Ta cTaTbs gaet
onpepeneHne yTpayvyeHHOro AONAra W pa3bACHAeT YC/NOBUS, KOTOpble Hano cobnwopath
Hanoronnatenbwmnky JlaTeun, 4Tobbl KOPPEKTMPOBATL HayvyucaeHHbin HOC Ha Takon gonar. Ba)kHo
OTMETUTb, YTO NoaobHO ToMy, Kak U B UTanun, B JIaTBUM YacTb naTasa cTaTbn 105 3akoHa 06 HAC
yCTaHaBsMBaeT, 4To Koppekuuio HAC 3a yTpayeHHY 3a[0JDKEHHOCTb HajsoronaaTesibluK MoXeT
NPOW3BOAUTb, €CIX AOAr NPU3HAH COraacHO perncTpy TpeboBaHUN KpeanToOpoB, KOrga Cyn npusHan
OKOHYaHMe npouefypbl HeNnaTexXecnocobHOCTN NoayyYaTens ToBapa WAM ycayrun (MM OKOHYaHue
npouenypbl 6aHKPOTCTBa, €CM NoayvaTenb ToBapa Uan yCayrun - nsnyeckoe anLo).

B cBsi3n ¢ genom CEC 6b110 bbl LLenecoobpasHo OLEHUTb, COOTBETCTBYET JIN NMOHATUE YTPAYEHHOr0 f0Jra
N yCNOBMA, MPY KOTOPbIX AONYCTUMO YMeHbLUeHne 6a3bl, obnaraemon HAC, BbiBogam cyaa EC.



