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B pamkax BEPS pa3paboTaH 3aKOHOIIPOEKT
MHOI'OCTOPOHHEN KOHBeHIMH (2/2) (2/30/17)

OKOHYaHMe cTaTbu,
MWHMMasIbHBIA CTaHAapT NPUMeHeHNs KOHBEHLNK

B coOTBETCTBUM C MUHMMANbHbLIM CTaHAAaPTOM KOHBEHLNW, CTPaHbI-y4aCTHULbI KOHBEHLWM B OTHOLLIEHUM
CBOWX 3aK/HOYEHHbIX HaI0r0BbIX OOroBoOpoOB OOJIKHbI MPUMEHATL CJieayoLne HOPMbI:

CtaTbs 6 KoHBeHUUN - Mpeambyna;

CtaTbsa 7 KoHBeHUNN - HOPMbI NPOTUB YKJIOHEHNUS;

CtaTbsa 16 KoHBeHUMN - [TpoLenypa B3aUMHOIo CorjacoBaHus;
CtaTba 17 KoHBeHUMN - COOTBETCTBYOLLNE KOPPEKLMN.

CtaTbs 6 KoHBeHUUN - Npeambyna

CornacHo 6 gencTBuio NnaHa meponpuaTuin BEPS npeambyna paccMaTpuBaeT HECOOTBETCTBYIOLLEE
NPUMEHEHNE HOPMbl 3aK/IIO4EHHOIO OOroBopa, KOTOpPOe MPU3HaHO O4HMM M3 puckoB BEPS. YTobbl
pa3pewnTb 3TOT BOMNPOC, Aencteme 6 BEPS B OTHOWEHWN 3aKNOYEHHbLIX HAaNOrOBbIX AOFOBOPOB
npefycMaTpmBaeT YCTaHOBUTL, YTO 3aK/IIOYEHHBIM HaI0rOBbIM LOrOBOPOM CTPaHbl XOTAT NPeLoTBPaTUTb
YKJIOHEHME OT NnaTex)ka Hajora, n B 0CO6EHHOCTN NpefoTBPaTUTb HECOOTBETCTBYHOLEE UCMOb30BaHNe
3aKJII04YEHHOr0 HaNOroBOro AOroBopa.

Mpeambyna, yKasaHHas B NepBOMA 4aCcTu CTaTbn 6 KoHBeHUMN ByneT OTHeCeHa KO BCEM HafloroBbIM
[OroBopaM, 3ak/O4EHHbIM JlaTBMEN, NOCKOJIbKY Npeambyna B Takon pefakuuy BKAOYEHA TONbKO B
gorosop mexnay Jlatemen n LLUBenuapnen, n3MeHEHHbIN NPoTOoKoAoM. Llenb HoBon npeambynbl -
YCTaHOBWUTb, YTO YCTPaHEHME ABOWHOro Hanorooba0XxeHns 04HOBPEMEHHO NPeAOTBPATUT BO3MOXKHOCTb
NCMoNb30BaHMA NPefyCMOTPEHHbLIX HaNOrOBbIM LOrOBOPOM JIbIOT AN1 YKAOHEHWA OT ynaaTbl Haslora.

CtaTbsa 7 KoHBeHUMN - HOPMbI MPOTKB YKJIOHEHUS

CornacHo fnencTteuio 6 nnaHa meponpuaTuii BEPS cambiin ahhekTMBHbLIA cNocob, Kak NpefoTBpaTUTH
HEeCOOTBETCTBYIOLLEE MCMOJIb30BaHNE 3aKJIIDYEHHOIO Ha/IOrOBOr0 AOr0BOPaA, - MPOBEPKa OCHOBHOW LeJIN.
KoHBeHUMSA npeagycMaTpuBaeT BO3MOXHOCTb A1 CTpaH, KOTOpble XOTAT MPUMEHUTb YNpowWwEHHoe
orpaHuyeHue NpenmMyLLecTs, Tak)Ke MPoOBEPUTbL OCHOBHYIO Liejlb. YCTaHOBNEHHbIN KOHBEHUMeN pe3yNbTaT,
KOTOPOro Hafo AOCTUTHYTb - HE NMPUMEHATb BKJ/IOYEHHbIE B HaAJIOrOBbIA [OFOBOP /IbFOThl, €CAK
KOHCTaTUPYEeTCA, Y4TO 3aK/0OY4EHHOE COornaleHne n nNponsBefeHHbIe CAENKN NMPOU3BEAEHbl TONbKO C
€[VHCTBEHHOW Leblo NOJYYUTh JIbrOThl, NPefyCMOTPEHHbIE 3aKJIIOYEHHBIM LOMOBOPOM.

JTaTBUA NPUMEHMNT HOPMbI, MPeayCMOTPEHHbIE CTaTbEN 7 KOHBEHLINW, KOTOPbIE OTHOCATCA K NPOBEPKe
OCHOBHOW uenn. CornacHo 3asBJIEHUIO MO 6 AENCTBUIO NMNaHa MeponpuaTuin BEPS npoBepka 0OCHOBHOM
uenn - OAWH W3 FNaBHbIX MeXaHW3MOB, MO3BOAAKLWMX MPefOTBPaTUTb HECOOTBETCTBYlOLEE
1CroJib30BaHME HOPM 3aKJIlO4EHHOr0 AOroBopa. MpeayCMOTpeHHbIe 3aKIOYEHHBIM 0OFOBOPOM JibIOThl HE
NpeaoCcTaBAATCA B OTHOLWEHMM OOX04a WK BUAA KanuTasa, eCiv, YYnTbiBas BCE COOTBETCTBYHOLLIMNE
hakTbl 1 0b6cTOATENBCTBA, UMEETCHA OCHOBAHUE CYUTATb, YTO NOJIy4eHUe NAbroThl 6bIJI0 0AHON K3
OCHOBHbIX LIeJIEN COrNalleHns nan CAeNKKn, B pe3yabTaTe Yero 3Ta fbroTa v bblia nonay4veHa. B cnyvae,
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€CJIN TOJIbKO He ByaeT KOHCTaTUPOBAHO, 4TO NPefoCTaB/EeHNE 3TOM NbroThl B TakKnx 06CTOATENbCTBAX
COOTBETCTBYET Lenam onpegenéHHbiX HOPM 3aK/04EHHOIO AOr0BOpa, YTO PaKTUYECKM O3HAYaeT, Y4To
KOMMETEHTHOMY YYPEXOEHUIO HY>XXHO OyaeT OLEHUTb, MPUMEHMMa I COOTBETCTBYOLWAS NbroTa B
KOHKPETHON cuTyaumun. Takum obpa3om, 3Ta HopMa ByaeT OTHeCEHa KO BCEM Has/lOrOBLIM JOrOBOpPaM,
3aK/IlOYEHHBIM JlaTBUEN.

TpebosaHusa cTaTbun 16 KoHBeHLMNK - poLenypa B3aUMHOM0O COrjlacoBaHmA

YacTb nepBas cTaTbl 16 KOHBEHLMM NpefycMaTpuBaeT NpaBa HajsoronnaTenblmkoB obpallaTbcs B
ntoboe KOMNETEHTHOE y4peXAeHne CTPaH - CTOPOH HaJlIoroBOro OroBOpa - B TeYeHne TPEX NeT C nojayu
NepBoro 3asB/IeHUs HE3aBUCUMO OT NPefyCMOTPEHHOr0 HaUWOHaNIbHbIM 3aKOHOAATENLCTBOM CPOKa.
KoHBEeHLMs NpefycMaTPMBAET TakXXe MpaBa CTpPaHaM He NMPUMEHNATb 3Ty HOPMY, ec/in 3To obecneymBaeT
NPUMEHEHNE MUHMMANbHOrO CTaHAApPTa MOCPEACTBOM MEXaHM3Ma ABYCTOPOHHEro OMOBELLEHUS WK
KOHCY/IbTaLlMOHHOr0 npoLecca.

JNlatBusa nsbpana sefeHme NeperoBOpoB OTHOCUTENIbLHO NPaB HanoronaaTenblnka NyTém obpalleHns B
Kakoe-imbo KoMneTeHTHoe yuypexnaeHue. JlaTBusa obecneymT, 4YTO B OTHOLWEHUWN BCEX 3aKIIOYEHHbBIX
JlaTBuen HanorosblX AOroOBOPOB KOMMNETEHTHbIE yupexxAeHus JlaTBuu OoTrNpaBAT cooblieHre nnm HavyHyT
KOHCY/IbTALUMOHHbIN NMPOLECcC C KOMNETEHTHbIM y4YpeXxJeHeM BTOPON CTOPOHbLI AOroBopa no Aeny, B
KOTOPOM KOMMeTeHTHoe y4YpexaeHue JlaTBumn He ByaeT cymTaTb, YTO BO3PaXXeHUs HanoronaaTesbLimKa
obocHoBaHbl. O4HOBPEMEHHO, B COOTBETCTBUMN C YCTAHOBJIEHHBLIM MJIaHOM MeponpuaTuin BEPS, JlaTBua
obecneyunT, 4TO B OTHOLUEHWUMN PEe3UAEHTOB - HaJoroniaTeNbLNKOB BCEX CTPaH, CTOPOH 3aKJIIOYEHHbIX
HaJI0roBbIX OOrOBOPOB C JlaTBmen, byaeT BO3MOXHO NoAaTh xanoby no KpaHen Mmepe B TevyeHne TPEX
neT nocsie nepeoro coobLieHns o0 4eNCTBUM, KOTOPOE Bbi3Basio HECOOTBETCTBYIOLLEE NPUMEHEHNE HOPM
3aKJII04YEHHOr0 OroBopa.

HopMy 4acTu BTOpoW cTaTbh 16 KOHBEHLMK, KOTOPas YCTaHaBAMBAET, YTO B3aMMHYO [1OrOBOPEHHOCTb
KOMMETEHTHbIX YY4pexAeHWi, Haflo UCMONHATbL HEe3aBUCUMO OT OrpaHUYeHMs CPOKOB, YCTAHOBIEHHOM O
HaLWOHaNbHbIM 3aKOHOA4ATENbCTBOM CTpaHbl- CTOPOHbI AOroBopa, 4Tobbl NpefoTBPaTUTb
HEeCOOTBETCTBYIOLLEE HOPMaM 3aK/OYEHHOr0 HaNOroBOro AOroBopa HanoroobnoxeHme. Tak Kak B
HaJIOroBbIX OOrOBOpax, 3aKMO4EHHbIX JlaTBuen ¢ UTanmen, KaHagon, Mekcnkon n BennkobputaHunen 3Ta
HOpMa He BKJItoYeHa, JTaTBMS K 3TUM CTPpaHaM OTHECET AaHHYt HopMy KoHBeHU WK, 4Tobbl obecneynTb
MWUHUMaJbHbIN CTaHOApPT.

B 4yacTb TpeTbto cTaTbl 16 KOHBEHLMUM BK/OYEHA HOPMa O NMpaBax KOMMETEHTHbIX YYPeXXAEeHUN
KOHCY/IbTUPOBATbLCSA Mexay cobon, 4Tobbl NMpeaoTBPaTUTL ABOMHOE HasIoroobaoxeHne B Cay4vasx, He
npeayCcMOTPEHHbIX 3aKIO4YEHHBIMY HaNOrOBbIMYU [Or0OBOpPaMu, KoTopas ByaeT OTHeCeHa K HanoroBbIM
LOroBopaM, 3ak/o4éHHbIM C benbruen, MpnaHaven, Utanuen, YkpanHon n BenukobputaHuen.

CtaTtba 17 KoHBeHUMN - COOTBETCTBYIOLLNE KOPPEKL MK

CornacHo pencteuto 14 nnaHa meponpuaTuin BEPS MMHMManbHbIM CTaH4apT nNpefycMaTpuBaeT, 4To
CTpaHbl AO/KHbI obecneynTb LOrOBOPEHHOCTbL B CBOMX Mpouedypax B3aMMHOro corjacoBaHus
OTHOCUTENIbHO TPaHCMEPTHbIX LEeH W MPUMEHATb AOCTUFHYTYI0O AOFOBOPEHHOCTb, MpPOM3BOAA
HeobxoauMble Koppekuun. B coobueHnn o gencteum 14 oTMmeyeHo, 4TO0 HaMHOro aheKTUBHEE 3TOT
CTaHpapT MOXHO obecneynTb, €Cam y cTpaHbl ByaeT BO3MOXHOCTb OAHOCTOPOHHE MPUMEHSATH
COOTBETCTBYIOLLME KOPPEKLMM, €C/IN OHA NOCYNTAET, YTO BO3Pa)KEHUS HanoronnaTesbluka 060CHOBaHbI.



Takum obpa3om B coobLLEHMMN YKa3aHO, YTO CTPaHaM B CBOW 3aKJIOYEHHbIE HaIOroBble LOroBOPbI HaLo
BKJIOYMTb HOPMY, KOTOpas B CUTyaLun, KOra 0AHa U3 CTpaH - CTOPOH AOroBopa - B A0X0A4 NpeanpusTus
3TOW CTPaHbl BKJIOYAET TaKoW [LOXOL ¥ COOTBETCTBEHHO 0DJI0XKNT €ro HasloroM, 0THOCUTENbHO KOTOPOro
Ha npeanpuaTUe B CTPaHe - BTOPOW CTOPOHE A0roBOpa - BO3JIOXKEH HaJsor, U 3Ta BKAOYEHHAs Npubbib
paBHa TaKOBOW, KOTOPYO Mosy4ynno 6bl NpeanpusTme nepBoit CTOPOHbLI AoroBopa, byab ABa 3TUX
npeanpusTUS He3aBUCKUMbI, CTpaHe - NMepBON CTOPOHEe LOroBopa - NpefycMoTpeHa 0683aHHOCTb
KOPPEKTMPOBAaTb CYMMY HaJlora, KOTOPYO OHa BO3/10XKU/1a Ha JJOX0J CBOEro NpeanpusTus.

OTHOCKMTENBbHO HOPMbI KOHBEHLMM O COOTBETCTBYOWMX Koppekumax (cTaTea 17) JlaTBus y4aa eé B Tex
HaJIOroBbIX AOrOBOPax, B KOTOPbIX Y>Ke B HACTOsLLee BpeMs BKOYEHa HOpMa, KOTopas npegycMaTpusaeT
npoBefeHne COOTBETCTBYIOLLNX KOPPEKLUA, B CBOKO 04epeab OTHOCUTESIbHO 3aKJ/II0YEHHbIX LOr0BOPOB, B
KOTOpPbIX 3TOr0 yC/IOBUSA HET, n3bpas oTnpasfieHne coobeHna genosnTtapuam, Jlatemus obecneyut, 4To
HOpMa 4YacTu nepsBon cTaTbn 17 KoHBeHuun ByneT OTHeECEHa KO BCEM 3aKJIIO4EHHbLIM HaNOr0BbIM
LOroBOpam.



