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I1oroBOp mapeHus - BCe JIU TaK IPOCTO, KakK
Kaxketcsa? 3/46/23

B TonkoBaHun 'paxxaaHCKOro 3akoHa (['3) gapeHne ecTb lopnanyeckas cesika, C MoOMOLLbIO KOTOPON KTO-
nmbo n3 Benukopywua nepepgaeTt Apyromy auuy 6e3Bo3Me3fHO KaKylo-HUOYAb UMYLLECTBEHHYIO
LEeHHOCTb. HecmMoTps Ha TO, YTO OApeHMe acCcouMnpyeTCs NPENMYLLECTBEHHO C YEM-TO MPUATHLIM,
BO3MOXXHbl PUCKW N HEAACHOCTM, O KOTOPbIX Mbl NoAPObHEEe pacCKa)KeM B 3TON CTaTbe.

,ﬂ,aDEHI/Ie Ny oorosBop AapeHunda nMmeeT Tpu Ppa3HOBUOHOCTU:

1) 0bbI4HOE AapeHue, 3a KOTOPOoe HMUYero He TpebyloT B3aMeH;

2) IapeHne C Ha3HAYeHMEM, KOrla JapuTeslb OrOBAapUBAET KOHKPETHbLIE YCI0BUS, KOTOpPbIE
ofapseMbin AoJhKeH cobatogaTe, 4Tobbl NONYy4YNTh Aap;

3) papeHune B 3HAYEHWUW BO3HArpaKAeHwus, Korga nap SBASETCS Bblpa)eHUeM
6narogapHoOCTN WAWM BO3HArpaAeHWs 3a Hekoe Aeno uan 61aroTBOPUTENbHOCT,
COBEpPLUEHHYIO OfapseMbiM B MOSb3y AapuUTens.

Be3ycnoBHo, B 6bITY AapuTeNb C 0fapseMbiM MOryT peasin30BaTh AapeHue nyTeM npuema u nepenaym,
Hanpumep, Npu fapeHun geHer. OLHAKO fapeHne MoXXHO obeyb M B JOrOBOPHY (hopMy B BuAeE
4aCTHOro A0roBOPa, Ha KOTOPOM MPUCSXKHbIV HOTApWyC 3aBepseT NOAJIMHHOCTL NOAMUCEN CTOPOH, UK B
BUIE HOTapuasbHOro akTa.

CyLleCTBEHHbIMU YaCTSMW AOroBOpa OAPEHMS MOXKHO Mpu3HaTb ABe. [lepBas - 3TO BOJIEN3bABIEHME,
KOrga OAMH NpefnaraeT UMYLLECTBEHHYIO LLEHHOCTb, @ BTOPOM COrnallaeTcs ee NpuHATb. BTopasa - 3To
feecnocobHOCTb U NpaBOCNOCObHOCTL. [apuTb MoXeT noboe geecnocobHoe nnuo, U NpuobpecTn gap
MOXET KaXKabl, KTo Boobule cnocobeH npnobpeTtaTh. HanpuMep, BoAs HECOBEPLLUEHHONETHEro pebeHka
He MMeeT pPUANYEeCcKOn cunbl. Ecnn onapsembli SBNAETCA HECOBEPLUEHHONETHUM, OT €ro MMeHu
IeCTBYET onekyH. Ecnv omapsemblil yTpaTui 0eeCnoCobHOCTb, Takoe AapeHnEe A0JKHO OblTb MPU3HAHO
HEeCoCTOABLUNMCS.

'3 He ycTaHaBnuBaeT TpeboBaHMs K hopMe A0OroBopa AapeHus. BuirogHbIM ABNSETCS NMUCbMEHHbIN
[I0roBOP, KOTOPbIA NOATBEPXAAET PaKT TOro, 4TO AapeHne OeNCTBUTENbHO COCTOAN0Ch. CTaTbha 1483 13
npenycMaTpuBaeT, YTO NUCbMeHHaa hopma fapeHns HeobxogmMa, Korfa caeska nogfeXXuT BHECEHNIO B
3eMeNibHble KHWUTW, Hanpumep, Npu AapeHun Hepsumxumomnm cobctBeHHocTu (HC). BcnencrtsBue
HecobnogeHns OaHHoOro TpeboBaHMsA 3aKOHa AOroBOpP TepseT cuny.

YT106bl LapeHue BbI0 NPU3HAHO COCTOSABLUMMCS, €ro HeobxoanMo NpUHATL. ECan npeamMeToM fapeHus
SIBNSIETCS Bellb, TO MMYLECTBEHHbIE MPaBa NepexonsT B MOMEHT ee nepefayu, a B cnyvyae HC - ¢
3akpenneHnem B 3emMenbHoN KHure.' Npu perncTpaun B 3eMesibHOM KHUre MeHseTcst U co6cTBeHHUK HC,
KOTOPbIV B la/ibHeLWeM BrpaBe pacnopsanTbCs AaHHON COBCTBEHHOCTBLIO MOJIHOCTbLIO MK B KaKON-11bo
4acTu.

Mo OOroBopy HapeHMs K 04apsieMoMy MepexoisT UMYLLEeCTBEHHbIe npaBa. [103ToMy, HanpuMep, ecnun
napuTenb Noapwi CBOK eaNHCTBEHHY0 HC, B KOTOPOW OH XXWBET, OH MOXKET MomnacTb B HEMPUATHYIO
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cuTyaunto. NMpu gapeHnn ¢ Ha3HaYeHMeM MOXKHO MpPefyCcMOTPeTh, YTO OfJapseMbI He nMeeT npasa
npofaBaTb noayyeHHyt HC, Hanpumep, onpefenunB CPOK, NMOCAe KOTOPOro ee MOXHO MpoAaTh.
B0O3MOXHbI Cly4aun, KOraa yylle pacCMOTPETb BO3MOXHOCTb 3aKJ/I4UTb ApYyrue AOroBopbl, Hanpumep,
L0roBOP COLEepPXXaHWs NN HacneACTBEHHbIA AOr0BOP.

C nepexonoM Bely B COBCTBEHHOCTb MK ¢ peructpauuneinn HC B 3eMeNibHON KHUre nofapeHHas Bellb
NepexoanT K oAapseMoMy CO BCeMU 0BpeMeHeHUAMN U BO30XKEHHbIMU Ha Hee MOBMHHOCTAMMU.
OpnapsieMblii He OTBEYAeT Mo A0JIraM JapuTens, 0fHAKO NoAvymHaeTcs TpeboBaHMIO 0 pa3pelleHnn
0bpaTUTb B3biCKaHWE Ha NpuHagnexawun emy pap. Kpeautopckoe TpeboBaHne K ofgapseMomy
pelleHneM cyfa Npu3HaTh NPaBo KpeauTopa obpaTuTh B3biCKaHWe Ha Aap.” Eciu y napuTtens ecTb
KpeauTopsbl, Ybu TpeboBaHMS He yL0BAETBOPEHbI, OHU MOrYT 06paTUTL B3bICKaHNE Ha NOAAPEHHYIO Bellb,
KOTOpas ceiyac NpUHaLNeXUT ogapsemMoMy, UCMOJb3ys pelleHune cya, Npr3HaloLllee NpaBo KpeanTopa
06paTNTb B3bICKaHME Ha fJap. OTO MOXET MPONCXOAWUTb HE3aBUCUMO OT TOro, YTO OJAPSAEMbIA He
OTBeYaeT No AoaAraM faputens.

Ncnonb3ys cBOM NpeaycMOTPEHHble 3aKOHOM MNpaBa, KpeauTop MoXxeT noTpeboBaTb OT 04apsiEMOro
N3bATb N3 MOAAPEHHOIO MMyLLLECTBA HEOOX0AMMYIO0 CyMMy Anst BO3BpaTa foara. [JlaHHoe TpeboBaHue B
nepByto o4yepellb OTHOCUTCS K CaMOMy flapy, eClu Yy JapuTeNs Ha MOMEHT JapeHus Oblan Joarm u nx
HY>XHO noracuTb. OflapsieMblii He 0OTBeYaeT Mo TakKMM JOoSraMm.

'3 nobaBnsieT, 4TO B CNy4yae AOroBopa AAPEHUS HEOTKJIOHSEMble HAacNedHUKMN BnpaBe TpeboBaTb OT
0/[lapsIeMOro BblAa4yv UM A0NEN, €CNN AAPEHNE COBEPLLEHO B TAKOM pa3Mepe, YTO AaHHbIM Hac/iefHKaM
NApUTENSs He OCTAlTCS AaXke Ux o0bsi3aTeslbHble 40U, HEOTKIOHSEMbIe HAaCleAHUKN MOryT UcTpeboBaTb
obs3aTeNbHY0 00 TOJIbKO OT /LA, OJapeHHOro HacnenoaaTeNieM, a He OT TPeTbero Auua, B Ybio
COB6CTBEHHOCTb UMYLLECTBO NepeLusio BrocneacTsmm.’

MpaBo I/ICTpGﬁOBaTb OO0 NopjapKa npeaHa3Ha4dYeHO AONd 3allUTbl MHTEPECOB HEOTKJIOHAEMbIX
HacJieLHNKOB. Ha MOMeHT coBeplleHNs LapeHus OapuTenb 0643aH CYNTATbCA C HEOTKJIOHAEMbIMY
HacsiegHVKaMn, HeoTKIoHAEMOMY HacneAHUKY NpefoCcTaBAfAeTCs BO3MOXXHOCTb MOJIy4UTb POBHO CTOJIbKO
)K€, CKOJIbKO OH 6bis1 Bbl BrpaBe NnojayynTb, eCsin Obl HaCNeacTBo OTKPbIJIOCb BO BpeEMA ,uapeva." r|03TOMy
Ba>XHO NMOMHWUTb, 4TO B CJZlyHa€ CMEPTU OapUTENA, eC/IN €ero eJNHCTBEHHOE HaCc/1eACTBO NOAapeHO, MOXET
I'IOTpE6OBaTbCFI CHNTaTbCA C HaCcneHUKaMW.

HapnTb MOXHO N HalWYHble OEHbIM, MO3TOMY CTOUT MOMHUTbL, YTO Ha Takue NoJapKu yCTaHOBJ/IEHbI
orpaHnyeHus. B naTBUNCKNX HOPMATUBHbLIX aKTaX OrOBOPEHO, YTO MOLOXOAHbLIM HA/NOrOM C HaCeleHns
(MHH) He obnaraeTcs NogapoK AapuUTeNs, KOTOPbIN COCTOUT C OA4apseMbiM B POACTBE A0 TPeTben
cTeneHun. Ecnn cymma nogapkoB npesbiwaeT 10 000 eBpo, oHa He obnaraetcs MNHH, ogHako Takon
No4apoK HY>XHO 0Tpa3nTb B rO40BOM AeKNapauum o goxonax. HanpoTtus, ecnm gaputesb 1 ogapseMbli
He CoCTOoAT B poacTtee, NMHH ynnaymnBaeTcsa oT CTOMMOCTW nNofapka cebiwe 1425 eBpo.

Ecnn nopgapkom sensetca HC, BonpocoB Bo3HMKaeT bonblwe. CtoumocTb HC MoxeT 6bITh YKa3aHa B
[OroBOpEe OapeHusd; ecan 3TO He CAeNaHo, YYUTbiBaeTCa KadacTpoBasa cTommocTb HC Ha MOMeEHT
pernctpaunn HC B 3emenbHon kHure. Ecnm HC npnobpeTteHa no 31 nekabpsa 2000 roga v AnuUo He
pacnonaraeT OOKYMeHTamu, NOATBEPXAaloWMMN ee CTOMMOCTb, TO CTOMMOCTbIO npuobpeTeHus
CYMTaAETCs aKTyasbHas KagacTpoBas CTOMMOCTb.
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Ecnm ctommocTb npopgaxu HC 6onbwe ctommocTn ee npuobpeTeHus, BKIYas cOeNaHHble
KanuTanoBJIOXKEHMNA, N CAeJIKa He COOTBETCTBYEeT HU OAHOMY BUAY He obnaraembix MHH coenok, nuuo
o653aHo ynnaTtuTh MNMHH oT npupocTa kKanuTana. 3akoH 0653bIBaeT NNLO CaMOCTOATENbHO paccynTaTb
pa3mep MHH, npumeHasa K goxonam ctaBky 20 %.

XoT4, cornacHo obuiemy npuHUMNY, AOX0A4, MNOAyYeHHbIA B cnyyae npogaxun HC, obnaraetcs MHH, 3akoH
npegycMaTpuBaeT pan UCKIYEHWA. Ha npakTuke camoe pacnpoCTpaHeHHOe UCKYEeHME CBA3aHO C
nponaxen HC, koTopasa npuHagnexana avuy bonee naTn neT Co AHSA pernctpaumm B 3eMesibHOM KHUre un
ABNASIACb AEKNapUPOBaHHLIM MeCTOM XWUTeNbCTBa nLa MUHUMYM 12 MecaueB NOLPAL B TEYEeHUe
nocnefHux natu net. CoorseTcTBue HC KpuTtepuam LaBHOCTU NPUHALNEXHOCTU WU OeKJapupoBaHus
MeCTa XUTenbCTBa 0CBO6OXAAeT L0 0T 0653aHHOCTM ynnavmeaTb MHH.

Takoe NpaBo OCYLEeCTBAAETCSH AapUTeneM TOJbKO M UCKIOYUTENbHO B CayvasX, NpeayCcMOTPeHHbIX
3aKOHOM.

Bo-nepBbIX, LOrOBOP AapeHWs MOXKHO 0TO3BaTb, €C/N NPOUCXOANT UcTpeboBaHe nofapeHHoro. Takoe
npaBo peanunsyeTtcsi, 4Tob6bl MOXXHO Obl10 NCTPpeboBaTb U3BECTHYO YacTb MOLAPEHHOIO AN 3aLUUTHI
MHTEPEeCoOB HEOTKJ/IOHSEMbIX HacNeAHNKOB. [laHHble HacJe4HWKM BMpaBe MNoJjy4ynuTb Te J0/U, KOTOpble
6bInn NoaapeHbl. TakXke B C/lyYae, ecav y JapuTens nocsie AoroBopa AapeHus poasTCs [eTun, OH Bnpase
0TO3BaTb AApPEHMe HACTOIbKO, HACKOJIbKO 3T0 TpebyeTcs ans obecrneyeHns obs3aTesbHbIX foNei AeTaM.

B Cc/sly4ae nomMoJIBKU nUnan 6paKa OapeHne MOXXHO 0TO3BaTb, ECJIN:

* 0JlapSIEMbIV CYNPYr YMUPAET, He OCTaBUB POACTBEHHNKOB MO HUCXOAALLEA NNHNK;

e OpaK pacToOpPrHyT B pe3y/bTaTe AENCTBUA 04apsSeMOoro;

e Opak NpPW3HaAaH HeOEeNCTBUTENIbHbBIM W OdapuTenb 3abnyxgancs B OTHOLWEHWUM
OenCTBMUTeNbHOCTU Bpaka.

Bo-BTOpbLIX, OT3bIB BO3MOXEH BCAeacTBMe rpyboin HebnaromapHoCTW omapsieMoro. 3akOoH He
yCTaHaB/IMBAET, HACKONbKO OO U B KakoM obbeMe ofapseMblil JO/KEH BblpaXkaTb 6iarofapHoCcTb
JapuTento. 3aKoH npeaycMaTpuBaeT, YTo rpybon HebnaronapHoCTbO Npu3HaeTcs rpyboe ockopbnerHune
JlapuTens CIOBOM WU AEN0OM, YMbILEHHO NPUYNHEHHBIN €My 3HAYUTENbHbIA UMYLLLECTBEHHbIA yulepb n
co3faHue yrposbl AJ1S ero XXW3HW, a TakXe oCTaBieHune ero B 6eCrnomMoLLHOM COCTOSAHUN, eCnu
CyLEeCcTBOBaIa BO3MOXHOCTb 0Ka3aTbh MY MOMOLLb.

Mpyboin HebnarogapHOCTbIO MPU3HAETCA TOJIbKO TAKOW 3HAYUTENbHbIA UMYLLECTBEHHbIN yuep6, KOTopLIN
0fapsAeMblil NPUYNHWUA LapUTEN0 HAapO4HO, T. €. 3JlI0HaMepeHHO. NoKa gapuTesb MOXKET CYMTaTb, YTO
olapsaembli npoasnaeT rpybyto HebnarooapHoCTb, B C/ydYae Cnopa AaHHbIA BOMNPOC pellaeT cya,
MOCKO/IbKY He BCe OeWCTBUS 04apAeMoro MOryT CHMTaThCA rpybbiMyU. 9TO HE OTHOCUTCSA K Nogapkam,
CAEeNaHHbIM KaK BO3HarpaxxaeHus.

B-TpeTbux, 0T3blB BO3MOXEH U B TOM CJlydae, eCav nNpu AapeHun C Ha3HavyeHWem Ha 0JapseMoro
BO3JlaraeTcs Kakasa-nmbo 0653aHHOCTb Nepen OapuUTeNIeM, HO OH ee He BbiNosHAeT. CaMO UCNOIHEHME
Ha3Ha4YeHMsa MOXET CTaTb HEBO3MOXXHbIM BCNEeACTBMNE €CTECTBEHHbIX NPEnsATCTBAA UAN HEAOMYCTUMbIM
Mo 3aKOHHbIM WM HPABCTBEHHbLIM NMPUYUHAM. B 3TOM c/ly4ae Ha3HayYeHUe OTnagaeT, HO CaMo AapeHue
0CTaeTCcs AeNCTBUTENbHbIM.

[laHHaa CcTaTbs MOArOTOBJIEHA TOJIbKO B KayecTse 06uien nHdopmaLum o6 nHTepecyoLmx BONpocax n He MoxXeT



NCMoNb30BaTbCsH BMECTO NPOeCCUOHANbHON KOHCYNbTauun. YnTaTento He cnefgyeT CcoBepluaTh AENCTBUSA Ha OCHOBAHUN
N3/10)KEHHOW B CTaTbe MHGopMaLmmn 6e3 npeaBapuTebHOM COOTBETCTBYIOLEN NPOGECCMOHANBHOM KOHCYIbTaunn. ABTOp
He JaeT HUKAKWX MPAMbIX WAN KOCBEHHbIX 3aBEPEHWUA WM FapaHTUN TOYHOCTU WU MOJHOTHI W3/JI0XKEHHbIX B CTaTbe
cBefeHun. B obveme, [ONyCTMOM HOPMATUBHBLIMU aKTaMK, aBTOP He HeCceT HUKaKOoN OTBETCTBEHHOCTY Uan 0653aHHOCTK
Ha/leXxallero ycepams no OTHOLIEHMIO K 1t0BbbIM MOCAeACTBMAM, €CIM YUTaTENb WK APYroe AML0 COBEPLUAET AeNCTBMA
WAV BO3AEPXKMBAETCS OT HUX Ha OCHOBAHWMN U3JTIOXKEHHbIX B CTaTbe CBEAEHWI, UK 3a Nitoboe pelleHne, 0CHOBAHHOE Ha HUX.
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