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JIniio mpomaeT HEJBMKHUMYIO0 COOCTBEHHOCTHS,
3aTeM OTMEHSET COEJIKY, HO BCe PaBHO yIIJlauuBaeT
HaJIOT Ha IMPUPOCT KanuTasa? 2/20/23

Takoe yTBepXAEeHWe KaXeTCHd HeNOrnyHbiIM W He COOTBETCTBYET MOJIOXKEHMAM 3aKOHa,
npefycMaTpUBaOLWMM, YTO HaNOr Ha NPUPOCT KanuTana ynaavymBaeTCa TOJIbKO C AOXOA0B, MOMYYEHHbIX
B pe3ynbTaTe OTYYKAEHUA HeaBmXumon cobcTeeHHOCTU (HC). U BCe e HeKoeMy HasloronnaTenbLnKy
npuwnocb NobopoTbCA B Cyhe 3a CBOE NpaBo Ha 0CcBOBOXKAEHME OT Ha/loroBbix 0643aTeNbCTB 3a CAENKY
npogaxu HC.

B naHHOM pene 3aaBuTenbHuua noayydymna HC B cobCTBEHHOCTb Ha OCHOBaHWM AOroBOpa AapeHus.
B 2014 ropy oHa nogapuna HC cBoemy cbiHYy. B Havyane 2015 roga CblH 3akpenua npaBo Ha
nogapeHHyto HC B 3eMesibHOM KHUIe, HO YXXe Yepe3 HECKOJIbKO MecCsALeB MaTb U CblH aHHYJIMPOBaIn
CLenKy, 3aKJII04MB [0roBop 0TMeHbl. Jletom 2015 roga HC cHoBa bbina 3aperncTpupoBaHa B 3eMesibHOMN
KHUre Ha umsa 3adButenbHuubl. B 2016 roay oT HC 6bin oTheneH 3eMenbHbI y4acCToOK
n HoBoobOpa3oBaHHas cOBCTBEHHOCTbL OblNa NpoaaHa. B cBot oyvepenb, B 2017 rony 3asBUTENbHULA
npogana ocTasLytocs YacTb HC.

Cr obHapy»xuna, 4To 3a8BMTeNbHULA HE YNaaTUAa NOAOXOAHbIA Hanor ¢ HaceneHus (MHH) ¢ goxoaa oT
Kanutana, unu otvyyxgeHuna HC. Octasue 6e3 BHUMaHMA TOT dakT, 4To HC npuHagnexana
3agsuTensHuue ¢ 2001 roga, CI' coyna, 4To 3aaBuUTENbHMLA Nprobpena HeaBMXMMOCTh B 2015 roay Ha
OCHOBaAHWN [OroBopa OTMeHbI. MOCKONbKY CMOPHOE MMyLLECTBO Bbino oTHYyxaeHo ewe B 2017 roay,
B Ll@aHHOM CJly4ae He BbIMOJIHAETCA KpUTEepuin, NnpefyCcMOTPEHHbIN MYHKTOM 33 4acTu NepBOi CTaTby
9 3akoHa «O MHH», KoTopbIN No3BONAET He HavncnaTb MHH, T.e. HC He Haxoannacb B COBCTBEHHOCTH
3aaBuTenbHULbI 6onee 60 mecsLes.

YaneutensHbliM 06pa3om cyn M3HavanbHO nogaepxxan nosmumto CMHL, ToXe Co4TA, Y4TO 3asABMUTENbHULA
npunobpena HC Ha ocHOBaHWM Jorosopa OoTMeHbl. Cyh 3aKa04nl, 4TO, MOCKOMbKY CbiH 3a9BUTENbHULbI
yXXe perncTtpmpoBas UMyLLeCTBEHHOE MPaBO Ha MOJly4eHHyt B nofapok HC B 3eMenbHON KHuUTe,
nocneayLwmnin 4oroBop 0TMEHbI YCTaHOBUA HOBOE NpaBo. Takum obpasom, CI'] 060CHOBaHHO Co4na, 4TO
HC Haxoaunacb B COOBCTBEHHOCTUN 3aABUTESIbHULbLI MeHee 60 MecsLeB, NO3TOMY HeobXoAMMO yrnnaTuTb
Hanor Ha NPUPOCT KanuTana. EQUHCTBEHHOE, C YeM He corfnacuiaca cya, - NpuHUMN onpeneneHus
Hanorosou 6a3bl. A umeHHo, CI'[] onpenennna cTtoMMocTb npuobpeteHus HC Ha OCHOBAHUN MEPBUYHOIO
LlOKyMeHTa 0 npuobpeTeHnn nmyLecTsa, T.e. gorosopa gapexusa ot 2001 roga, B KoTopoM bBbina ykasaHa
CTOMMOCTb CMOPHOro umyuiectsa. OQHaKo CyA 3akK/l4mM, YTO CTOMMOCTb npuobpeTeHmna HC posxHa
onpenensATbCsa COrfacHo KagacTposon ctommoct HC B 2015 roay, npm 3TOM paccynTaTh ee ciegyeT
NPONopLMOHaNbLHO MIOWAaAN OTLEIEHHO0 MMYLLEeCTBa.

MpumeyaTenbHO, 4TO HaJoronaaTeNbLNLA NOCSEe BbIHECEHUS PELUEHNS OKPYXXHOr0 cyda pakTuyecku
cMupunack ¢ cyabbon n He obxanosana ero. OgHako CI'l He roTtoBa bbia OTCTYyNaTh Aa)ke B MesoYax
1 Nojana KacCauuoHHyo xanoby B CeHaT, BO3paxkas NpoTUB onpeaeneHns ctommocTu npuobpetenHns HC
B pa3Mepe, OT/INYHOM OT YKa3aHHOro B peweHun Cra.
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CeHaT, pacCMOTPEB KacCalMOoHHYt0 xanoby Crl, moaHOCTbIO OTMEHW peLleHre OKPYXXHOro cyna
¥ HanpaBWJ 40 Ha HOBOE PacCMOTpPeHNe.

Bo-nepBbix, CeHaT HaMoMHW CyTb Haslora Ha NPMPOCT KanuTana u ycnoBus ero pacyeTa. Ccbiasch Ha
cBOl toankaTypy, CeHaT ykasas, YTO Hajlor Ha MPUMPOCT KanuTana ynaavymBaeTcCs 3a MONyYeHHble
N0XO[bl, T.€. XapaKTePHbIM NpuU3HaKoM 06bekTa, 061araemMoro AaHHbIM HaloroM, SABNSETCS NoJyYyeHne
poxopa. B cBoto ovepenb, 4Tobbl ONpenennTb pasMep ynjaavyMBaeMoro Hasora, BHavajne HYy>XHO
onpenennTb NPUPOCT KanuTana NyTeM BbIYUTAHUS U3 LEHbl OTHY)XXAEHWUS KanuTalbHOro aKTWBa
CTOMMOCTW ero npuobpeTeHns U CTOMMOCTU BJIOXKEHWI B KanUTajibHbIA aKTUB BO BPeEMS €ro
yaepXXnBaHus.

Bo-BTOpbIX, CEHAT 3aKJII04UA: eCN 1O0rOBOPOM OTMEHbI OTMEHSETCS CAe/Ka, 0T KOTOPOW MoyYyeH [0Xo,
N KOHKPETHOr0 A0XO04a HET U yXXe He MOXET OblTb, TO BO3/10XKeHe 06493aHHOCTY YNaTUTh Haslor 3a
Takune HecylLecTByoLWmne A0X04bl NPOTUBOPEYNI0 Obl CMbIC/y 06beKTa MOJOXOAHOr0 Hajora u Bone
3aKoHodaTens. Takum obpa3om, B C/ly4yae OTMEHbI CAEKN J0X04 OT OTYYXXAEHUS, KOTOPbIA He MoJyyeH
N y>xe He ByaeT noslyyeH, Henb3st CYMTaTb AOXOLOM OT KanuTana.

B-TpeTbux, OLEHUB MHAMBUAYANbHYIO CUTYaLMIO 3aaBUTeNbHULbI, CeHaT 0bHapyXus, 4To 3asBUTeNbHNLA
noayymna AOX0Abl HE OT CAeSIKW, OTMEHEeHHOW LOrOBOPOM OTMEHbl, a OT NMPO4axKn Kax4on 4acTu
BO3BPALLEHHON 1 BNOCNeACTBMM pa3geneHHon HC no oTaenbHOCTU. HECOMHEHHO, Ha OCHOBaHWUW AaHHbIX
LOFOBOPOB OTYY)XAEHWUSA 3adaBUTeNbHUUA noayynna poxonbl. OQHAKO puAnNYecKne nocnencTeuns
3aKJ/Il04EHNS [OroBOpa OTMEHbl MMEIKOT 3HaYeHe U B APYroM acrnekTe - Npu onpenesieHnn BO3MOXXHOCTH
0610XKNTb 3TOT AOXO0A4. B 4aCTHOCTK, HECMOTPSA Ha TO YTO AOrOBOP OTYYXXAEHWUS N LOFOBOP OTMEHbI
(hopMasibHO MOXHO CYMTaTb ABYMSA OTAENbHbIMU CAesiKaMu, «HOBOe TpeboBaHMe» B TOJIKOBaHUU
CTaTby 1865 Mpax4aHCKOro 3aKoHa CyLwecTByeT Aas Toro, 4Tobbl CTOPOHLI MOMAN yNaauTb Mexay cobow
obs3aTenbCcTBa, BO3HMKAOWME B CBA3N C OTMEHON NpeXXHUX 06a3aTenbCTB. NOHATHO, YTO NPy OTMEHe
npexHnx oba3aTenbCTB BO3HUKAOT HOBblE, MPOTUBOMOJIOXKHbIE 06f3aTenbCTBa - BEPHYTb KaXKAo0M
CTOpPOHe nosyyeHHoe paHee. O4HAKO B KOHTEKCTe ynaaTbl Hasnora HeobxoaMMO y4YnTbIBaTb CYLLHOCTb
LaHHbIX 00653aTeNbCTB, T.€. YTO OTMEHAETCS MPEeXHWU AOroBOP OTYY)XAEHMUS U BOCCTaHaBAMBaeTCA
npealecTByOWan CUTyaunmsa. 9TO O3HayvaeT, 4YTO 3afBUTeNbHWLA He 3aHOBO npuobpeTtaeT
nMyLLecTBeHHoe npaBo Ha HC, a Bo3BpawaeT cebe paHee cywecTBoBaBlUee NpaBo cOBCTBEHHOCTU. ITO
BaXXHO MPW MPUMEHEHUN MyHKTa 33 4YacTu nepson cTaTbu 9 3akoHa «O MHH». OaHHOW HOpMOW
npeaycMaTpuBaeTcs, 4TO Hanorom He obnaraetca foxon oT oTyyxaeHus HC, Haxopsawencs
B COBCTBEHHOCTM MnaTenblmka (co aHs pernctpaunm HC B 3emenbHol kKHure) 6onee 60 mecsues
N MUHUMYM 12 mecsaueB noapsg (B TeyeHue faHHoro 60-mecsA4HOro nepuoga) A0 OHA 3aKI0YEHUS
LOroBOpa OTHYXXAEHUS ABNSAOLLENCS 3a4EKNAaPMPOBAHHbIM MECTOM XUTENLCTBA JiMLa.

C y4yeToM BblWwen3noxeHHoro CeHaT He 0OHapyXun LPUANYECKUX OCHOBAHUN HE Yy4MUTbIBaTb Mpu
onpegeneHnn NPOLO/MKUTENbHOCTU UMYLLECTBEHHOr0 npasa 3asaBUTENbHULbLI Nepuos ¢ MOMEHTa
NepBUYHON perncTpaunm nMmyuwectseHHoro npasa B 2001 roay A0 OTYYXAEHUA UMYLLECTBa CbiHY
B 2014 roay. Ba)xHO, 4TO C OTMEHOWN OroBOpa AapeHunsa 3asaBuTeNbHULA nonyydmna Ty xe HC, koTopas
B TeYeHue J0JIroro BpeMeHu el npuHagiexana paHee. HeynayHoe (0OTMEHEHHOe) OTYYXXOeHne camo no
cebe He NpunaaeT QENCTBMSAM C UMYLLECTBOM XapaKTep XO03AMNCTBEHHOW OEATEeNbHOCTU, a TakxXe
He OTMeHsAeT Nepuof, B Te4EeHUEe KOTOPOro NMYLLECTBO NpUHaaNexano 3assmtensHuLe. B To e Bpemsa
NYHKT 33 4acTum nepson cTaTbu 9 3akoHa «O MHH» copepXuT TpeboBaHWe KOHCTAaTUpPOBaTb
3aperncTpupoBaHHoe B 3eMeNbHON KHUre MMyLlecTBEHHOe MpaBo, T.e. NMpu pacyeTe AJUTENbHOCTHU
NMYLLECTBEHHOr0 MpaBa He Y4YUTbIBAETCA Nepuos, B KOTOPLIN MOC/e 3ak/lo4eHns LOroBopa fapeHus
MMYLLLECTBEHHOE NPaBOo 3as8BUTENbHULbI He BbI10 3aperncTpMpoBaHoO B 3eMeIbHOWN KHUTe.
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