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JIniio mpomaeT HEJBMKHUMYIO0 COOCTBEHHOCTHS,
3aTeM OTMEHSET COEJIKY, HO BCe PaBHO yIIJlauuBaeT
HaJIOT Ha IMPUPOCT KanuTasa? 2/20/23

MpucsaxHbin agBokaT, PwC Legal
Natalja Purina

Takoe yTBepXAeHMe KaXeTCs HeNOorMyHolM M He COOTBETCTBYET MOJIOXKEHMAM 3aKOHa,
npenycMaTpuBatoLWL MM, YTO HaMOr Ha NPMPOCT KanuTaaa yrnjavynsaeTcsd TONbKO C LOXOL0B, NMOJIyYEHHbIX
B pe3ynbTaTe OTYY)KAEHUA HeaBmKxumon cobctBeHHocTU (HC). U BCe e HEKOeMY HaloronaaTesbLINKy
npuwaocb NobopoThCs B CyAe 3a CBOE NpaBo Ha 0CBOBOXAEHME OT HaNOroBbiX 0653aTeNbCTB 3a CAENKY
npofaxu HC.

B naHHOM pene 3aaBuTenbHMUa nonyymna HC B cobCTBEHHOCTb Ha OCHOBaHWM AOroBOpPa AapeHus.
B 2014 rogy oHa nofapuna HC csoeMy cbiHYy. B Havane 2015 roga CblH 3aKpenun npaso Ha
nogapeHHyto HC B 3eMenbHOM KHUMe, HO YXXe Yepe3 HeCKOJIbKO MecCsiLeB MaTb U CblH aHHYIMPOBaM
CLEenKy, 3aKJIl04MB [0roBop 0TMeHbl. Jletom 2015 roga HC cHoBa 6bina 3aperncTpupoBaHa B 3eMesibHOM
KHUre Ha uMmsa 3aaBuTtenbHuubl. B 2016 roay ot HC 6bin oTAeneH 3eMenbHbIA y4aCToOK
n HoBoobpa3oBaHHasa cobCTBEHHOCTbL BbiNa NpofaHa. B cBoto oyvepenb, B 2017 roay 3asdBuTebHMLA
npofana octaswytocs 4actb HC.

Cr obHapy»xuna, 4To 3adBMTeNbHULA HE ynaTuUNa NOAOXOAHbIA Hanor ¢ HaceneHus (MHH) ¢ goxopa oT
KanuTana, unu otyyxgeHna HC. OctaBue 6e3 BHMUMaHMA TOT dakT, 4To HC npuHapnexana
3agsuTensHuue ¢ 2001 roga, CI' coyna, 4To 3asaBUTENbHMLUA Nprobpena HeaBuXMMOCTh B 2015 roay Ha
OCHOBaAHWWN [0roBopa OTMeHbI. MOCKONbKY CMOPHOE MMYLLECTBO Obino oTHyxaeHo ewe B 2017 roay,
B LAHHOM C/ly4yae He BbINOJHAETCA KPpUTepun, npefycMoTPeHHbI MYHKTOM 33 4aCTu NepBon CTaTby
9 3akoHa «0 MHH», KoTopbIN N03BONISET He Ha4yncnaTb MHH, T.e. HC He Haxoaunacb B COBCTBEHHOCTH
3asBUTENbHULLI Bonee 60 MmecsLEeB.

YansntenbHoelM obpa3om cyn M3HavYanbHO nogndepxxan nosuuunto Crh, Toxe coyvTH, Y4TO 3a8BUMTEeNbHMLA
npunobpena HC Ha ocHOBaHWW JOroBopa OTMeHbl. Cyh 3aKMo4nl, 4TO, MOCKOAbKY CbiH 3a9BUTENbHULbI
yXe perucTtpuposan MMyLLeCTBEHHOE MpaBO Ha MoJiydeHHyt B nogapok HC B 3eMenbHON KHuUre,
nocneayoLwmnin 4oroBop 0TMEHbI YCTaHOBWA HOBOE NpaBo. Takum obpa3om, CI'[] 060CHOBaHHO Co4na, 4TO
HC Haxoaunacb B COOBCTBEHHOCTU 3adABUTENIbHULbLI MeHee 60 mMecsLeB, NO3TOMY HeOBX0AUMO ynnaTUTb
Hanor Ha NpUpPoOCT KanuTtana. EQUHCTBEHHOE, C YeM He corjlacuica cya, - NpuHUKUN onpeneneHuns
Hanorosow 6a3bl. A umeHHo, CI'[] onpenennna cToMMocTb npuobpeteHus HC Ha OCHOBAHUN MEPBUYHOIO
LOKYyMeHTa 0 npuobpeTeHnn nmyLiecTsa, T.e. gorosopa gapexusa ot 2001 roga, B KoTopoM bBbina ykasaHa
CTOMMOCTb CMOpHOro mmyuwectsa. O4HAKO Cy[h 3ako4nia, 4TO0 CToMMOCTb NpuobpeteHns HC ponxHa
onpefensaATbCA COrfacHo Kagactposon ctommoctn HC B 2015 rofy, npm 3TOM paccynTaTh ee ciegyeT
NpOnopLMOoHasbHO MoWaamn oTLeIEHHOr0 MMYLLEeCTBa.
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MpuMeyaTenbHO, YTO HasoronaaTesblmnLa NOCae BbIHECEHNA PELUEHUS OKPYXKHOro cyaa (hakTuyecku
cMumpunack ¢ cyabbon n He obxanosana ero. OgHako CI'l He roToBa bbi1a OTCTYNaTbh Aake B MeoYax
1 Nojana KacCcauuoHHyto anoby B CeHaT, BO3pa)kas NPoTUB onpeaeneHns ctommocTu npuobpetenns HC
B pa3Mepe, OT/IMYHOM OT YKa3aHHOro B peweHun Cra.

CeHaT, paccMOTpEB KacCalUMoHHY »anoby CI'[l, NONHOCTbIO OTMEHUN PELUEHNE OKPYXHOro cyjaa
N HaMpaBWJ OeNI0 Ha HOBOE PacCMOTPEHNE.

Bo-nepBbix, CeHaT HAaMoOMHW CyTb HaJlora Ha NPMPOCT KanuTana U ycnoBus ero pacyeTa. Ccbilasich Ha
cBolo toamkaTypy, CeHaT ykasas, YTO HajJior Ha NPMPOCT KanuTana ynaavymBaeTcs 3a MOyyYeHHble
[N0X0[bl, T.€. XapaKTEPHbIM NPU3HAaKOM 06bekTa, 06/1araemMoro AaHHbIM HaNoroM, SABNSETCS NoyYyeHne
poxopa. B cBoto ovepenb, 4Tobbl oNpenennTb pasMep ynjaavynBaeMoro Hasora, BHavasle Hy>XXHO
onpefennTb NPUPOCT KanuTana NyTeM BblYUTAHUS U3 LeHbl OTHY)XXAEHWUS KanuTalbHOrO aKTWBa
CTOMMOCTW ero npuobpeTeHns U CTOMMOCTU BJIOXKEHWI B KanUTajibHbIi aKTUB BO BPEMS €ro
yLepXX1NBaHWS.

Bo-BTOpbIX, CEHAT 3aKJII04UA: €CN OrOBOPOM OTMEHbI OTMEHSETCS CAe/Ka, 0T KOTOPOW Moy4YeH [0Xoa,
N KOHKPETHOr0 A0XO04a HET U yXXe He MOXET OblTb, TO BO3/10)XKEHEe 06493aHHOCTY YNIaTUTh HaJlor 3a
Takue HecyllecTByloWmMe A0X0A4bl NPOTUBOPEYNIO0 6bl CMbICSy 06beKTa MNOLOXOAHOr0 Hajsora u Bone
3aKoHoAaTens. Takum 06pa3om, B C/ly4yae OTMEHbI CAENKN J0X04 OT OTYYXXAEHUS, KOTOPbIA He NoJyyeH
N y>Xe He ByaeT nosyyeH, Henb3si CYMTaTh AOXOAOM OT KanuTana.

B-TpeTbuX, OLLEHNB UHANBUAYANbHYIO CUTYALMIO 3a8BUTENbHULLI, CeHaT 0BHAPYXWA, YTO 3aABUTENIbHULA
nosyymna OOXOAbl HE OT COENKW, OTMEHEHHOW AOrOBOPOM OTMEHbI, @ OT MPOAaXKM Ka)KA0N 4acTu
BO3BpPALLEHHOW 1 BNOCAeACTBUMN pa3geneHHon HC no oTAeibHOCTWM. HECOMHEHHO, Ha OCHOBaHWUM OaHHbIX
[LOrOBOPOB OTYYXAEHUA 3adABUTENbHULA noJsiydmna foxonbl. OQHAKO puanyeckne nocsiencTBus
3aKJIl0YeHNs 0OroBopa OTMEHbl UMEIOT 3HaYeHe 1 B OPYroM acrekTe - Npu onpeaeneHnn BO3MOXKHOCTH
0610XXNTb 3TOT AOX0A4. B 4aCTHOCTK, HECMOTPSA Ha TO YTO AOrOBOP OTHYXAEHWUS N LOFOBOP OTMEHbI
hbopMaNbHO MOXHO CYMTaTb ABYMSA OTAENbHbIMU CAeSKaMu, «HOBOe TpeboBaHMe» B TOJIKOBaHUU
cTaTbyn 1865 parkgaHCKOro 3akoHa CyLeCcTBYET A5 TOro, 4Tobbl CTOPOHbLI MOF I yNaguTb Mexay cobon
obs3aTenbCTBa, BO3HMKAOWME B CBA3N C OTMEHON NpexXHUX 065a3aTenbCTB. NOHATHO, YTO NP OTMEHe
npeXXHux 0643aTeNnbCTB BO3HUKAIOT HOBbLIE, MPOTUBOMOIOXKHbIE 0053aTEeNbCTBa - BEPHYTb KaXXaoMn
CTOPOHE MnoJly4eHHoe paHee. O4HAKO B KOHTEKCTE ynaaThkl Hanora HeobxoaMMo y4YnTbiBaTb CYLIHOCTb
LaHHbIX 006583aTeNbCTB, T.€. YTO OTMEHAETCS MPEeXHUA AOroBOP OTYY)XAEHWUS U BOCCTaHaBAMBaeTCA
npefwecTBylOWas CUTyaums. ITO O3Ha4vyaeT, 4YTO 3asABUTeNbHMUA He 3aHOBO npuobpeTaeT
nMyLLecTBeHHoe npaBo Ha HC, a Bo3BpalaeT cebe paHee cywecTBoBaBLlUee NpaBo COBCTBEHHOCTW. ITO
Ba>XHO MPU NPUMEHeHUN NyHKTa 33 4YacTu nepeon cTtaTbu 9 3akoHa «O MHH». OaHHOW HOpMOW
npegycMaTpuBaeTCs, 4YTO Hanorom He obnaraeTca OOX0A4 OT oT4yyxaeHua HC, HaxomAwencs
B COOCTBEHHOCTMW NnaTenblimka (co aHs peructpaunm HC B 3emenbHon kHure) 6onee 60 mecsiues
N MUHUMYM 12 MecaueB nogpsag (B Te4eHue gaHHoOro 60-mecqa4HOro nepuopa) A0 AHSA 3aK0YeHus
[OroBopa OTHY)XAEHUSA ABNAIOLLENCA 3a4eKNapupoBaHHbIM MECTOM XNTEeNbCTBA nLa.

C y4yeToM BblWwen3noxeHHoro CeHaT He 0OHapyXun LPUANYECKUX OCHOBAHUN HE y4MUTbiBaTb Mpwu
onpeaeneHnn NPOLO/KUTENbHOCTU UMYLLECTBEHHOrO NpaBa 3asaBUTENbHULbLI NEPUoS C MOMEHTA
NepBMYHON perncTpaunm mMylwecTseHHoro npasa B 2001 roagy 4O OTYYXOEHUA UMYLLECTBA CbiHY
B 2014 roay. Ba)HO, 4TO C OTMEHOWN OOroBOpa AapeHus 3asaBuTeNbHULA noayymna Ty xe HC, koTopas
B T€YEHMe OO0JIr0ro BpeMeHu el npuHagnexxana paHee. HeygayHoe (0TMEHEHHOE) OTYY)XKOEHUe camo Mo
cebe He NpupaeT AENCTBUAM C MUMYLLECTBOM XapaKTep XO3ANCTBEHHOW AeATeNbHOCTU, a TakxXe
He OTMeHsAeT nepuos, B Te4eHMe KOTOpPoro NMyLLeCTBO NPUHaANexano 3asasuTenbHuue. B To xe Bpems
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NYHKT 33 4acTum nepBon cTaTbu 9 3akoHa «O MHH» copepxuT TpeboBaHMe KOHCTAaTUpPOBaTb
3aperncTpupoBaHHoe B 3eMeNbHON KHUre MMyLlecTBEHHOe MpaBo, T.e. NMpu pacyeTe AJUTENbHOCTHU
NMYLLECTBEHHOr0 MpaBa He Y4YUTbIBAETCA NEepuos, B KOTOPLIN MOC/e 3ak/lo4eHns LOroBopa fapeHus
MMYLLLECTBEHHOE NPaBOo 3as8BUTENbHULbI He BbII0 3aperncTpMpoBaHoO B 3eMeIbHOW KHUTe.
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