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IIpaBo CBsI3aHHEIX JIMI] TOJIOCOBATH 3a IJIaH
MEPOIPUATHH IIPOIlecca MPaBOBOU 3aiuThl 1/9/21

A PwC cTapLwuii opUCT 1 PyKOBOAUTESb
oTaena rmbkux ropuanyecknx pecypcos
Ricards Freimanis

C y4eTOM CyLLeCTBEHHOr0 3Ha4YeHNs1 CBOEBPEMEHHOI0 YCTaHOBMIEHMS L, obnaaatowmx npaBoM rosoca,
ONsi COrNacoBaHNs niaHa MePOnpUSTMIA NPOoLIeCCa NPaBOBON 3aLLMThI BAaXXHO YA0CTOBEPUTHLCS B TOM, KTO
N3 KpeauTopoB npeanpusTns 6yneT nMeTb NPaBO rosioca, ¥ NPaBUJIbHO MHTEPMNPETUPOBATL HOPMbI
npaBa, yCTaHaB/MBalOLWME OFPaHUYEHUS TONOCOBAHMUA LS OTAENbHbIX NNL. BbiBOAbI, N3N0XEHHbIE
B AAHHOWN CTaTbe, NPV onpeneseHHbIX 06CTOSTebCTBAaX MOrYT MOC/Y)XWUTb Nocobrem Ans npeanpuaTui,
NCMbITbIBAOWMX (UHAHCOBbIE TPYAHOCTU, NpeLAcTaBUTeNen KpeanTopoB W UL, OCYLLECTBASIOLLINX
Ha/A30p 33 MPOLLECCOM NPABOBON 3alLLMTbl, KOTOPbIE XXenaT ybeanTbCcs B TOM, 4TO NJaH 006peH TONIbKO
KpeauTopamu, NMeLMn NpaBo rosioca, mMbo B roloCoBaHNE BKJIOYEHbI LA, HE UMEKLLME Takoro
npaga.

MnaH MeponpuaTWUA NpoLLecca NPaBOBOW 3alNThl ABSETCH BaXKHENLINM NPOLecCyasbHbIM 4OKYMEHTOM
He TOJIbKO AJ19 nNpoLecca NpaBoBOW 3alMThl, HO U ANS NpoLecca BHeCynebHOM NpaBOBOM 3alLnTLl (Oanee
oba npouecca coBMmecTHO umeHrytoTcs MNM3). Pa3paboTka nnaHa sBnsieTcst 06s53aTeNbHON NpeanoChiKoNn
Ans peanusauumn nboro MM3, n BCe ero npoueccbl He0OX0AMMO COrnacoBbiBaTb C YCTAaHOBAEHHbIM
3aKOHOM «O HennaTe)xecnocobHOCTU» BONbLNHCTBOM 0becneyeHHbIX 1 HeobecnevyeHHbIX KpeanTopoB.
HeB3npas Ha NOHATHOE Ha MNepBbIA B3rNfh peryampoBaHue, nNpefyCMOTPEHHOE 3aKOHOM
«0 HennaTe)xxecnocobHOCTU», He BCe KPeaUTOPb! A0/HKHMKA BMPaBe roJIoCoBaTh 3a NpuHATKE naaHa MMN3.

CornacHo ykasaHHOMY B OCHOBHbIX MPUHLMUMNAX NpaBa HemnaTexxecnocobHoCTH, n3paHHbix Komuccuen
OpraHuzauumn ObbeamnHeHHbIX Hauuim no npaBy MexayHapoaHow Toproeau (MpuHuunsl KOHCUTPA),
B NPaBOBbLIX CUCTEMaX K TpeboBaHMAM CBA3aHHbIX JINL, NPUHATO NPUMEHATL 0coboe perynmpoBaHme ns-3a
pUCKa TOro, 4TO K CBA3aHHbLIM ninuam byaeTt nposssieHa ocobas 61aroCKAOHHOCTb, BBUAY HEro OHK
Y3HaAIOT O (PUHAHCOBLIX 3aTPYAHEHUAX LOJ/DKHUKA paHblue APYrux Kpegutopos. Mo 3Tum n gpyrum
npuynHam B MpuHuunel KOHCUTPAJT BkNtoYeHa pekoMeHaaumsa ocobo oLleHMBaTb TpeboBaHUS CBSA3AHHbIX
JIML 1, KOra 3TO onpaBAaHo, OrpaHnYMBaTh UX MPaBO F0JI0Ca, YMeHblaTh TpeboBaHMa nmbo NOQYNHATL
NX OPYrum.

B yacTn wecTton cTaTtbyn 42 3akoHa «O HennaTe)xecnocobHOCTM» onpeneneHbl UCKIIOYEHNS, NN
OTAENbHbIE NNLA, KOTOPbIE HE MMEIOT NpaBa y4aCcTBOBATb B FOJIOCOBAHUM O COralacoBaHuu nnaHa MM3.
Takum obpasom, cornacHo MpuHumunam KOHCUTPAJI, 3akoH «O HenmnaTeXecnocobHOCTM» nuwaeT
BO3MOXHOCTW roi0coBaTh 3a naaH MM3 anu, KoTopble MOryT BbITh 3aMHTEpPECOoBaHbl U, COOTBETCTBEHHO,
HEOOBEKTMBHbI NMPW OLIEHKE PEasibHON BO3MOXXHOCTW BOCCTAHOBIEHUSA MAATEXECNOCOOHOCTY AO/MKHIKA,
0[HAKO He BCe CBS3aHHbIE NNLA ANLLAIOTCA BO3MOXXHOCTU FOJIOCOBATb.
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Ecnm nmuo cooTBeTCTBYET Nt06OMY M3 MPU3HAKOB, NPEfYyCMOTPEHHbIX YaCTbio LIECTON CTaTby 42 3aKOHa
«0 HennaTexxecnocobHOCTU», OHO He BMpaBe OCYLLeCTBAATL 0ObIYHO MpUHaANexallee KpeauTopam
NpaBo roJsioca (NepeyeHb 3aMHTEPECOBAHHbLIX CyDOBHEKTOB ABNSETCSH UCHEPMbIBAOLLM).

NTak, 4T0oObl BLISCHUTL, UMEET NI CBSA3aHHOE NINL0, XeNatolwee NMPUHATL Yy4acThe B roJI0COBAHMM
o nnaHe MMN3, npaBo 370 AefaTb, HE0OX0AMMO OTBETUTbL Ha C/ieAyHoLLMe BOMPOCHI:

1. BxoguT i MU0 B OOAWH KOHUEPH C AOJIKHUKOM?

2. ObnagaeTt M NNLUO PELUAIOLNM BMSHNEM B OTHOLIEHUN OO/KHMKA?

3. Mpurobpeno nn nnuo ceoe npaBo TpeboBaHMA K O/DKHUKY Y 1L, COOTBETCTBYIOLLMX KaKOMy-
NM60 13 BbllleyKa3aHHbIX MPU3HaKoB?

Takum 06pa30M, B JTATBUNCKOM perynmpoBaHun npeayCcMaTpmuBaeTCA 4YaCTUYHbIN 3alfpeT Ha roJjiocoBaHne
CBA3aHHbIX WL - TOJIbKO B CJZlyYdadX, KOrga OTHoOWeHNA Mexxay HAMW COOTBETCTBYIOT OTHOLUEHUAM
KOHUEPHa 1Uan pellatollero BJNAHNA.

HecmoTps Ha TO 4TO Ha MepBbIN B3rna4 OTBETUTb Ha 3TU BOMPOCHI JIEFKO, MHOrAa Y CBA3aHHbIX UL,
Xenawwmx NoHATb, UMET JIM OHW MPaBo roaoca, BO3HUKAET BOMPOC: NMPUMEHSAIOTCS M JaHHble
OrpaHnYyeHuns, Nnn NpU3HaKM, He NO3BONAIOLWME roN0CcoBaTh O nNiaHe MM3, TONbKO K puandYeckomy Ly
NN )K€ OTHOCATCA U K PU3NYeCcKnUM anuamM, HanpuMmep K Baafdenbly O0NIel KanuTana OOJIKHUKA -
pn3nvyeckomy nuuy, KOTopoe OAHOBPEMEHHO B KayeCTBe KpeauTopa mmeeT npaBo TpeboBaHus
K OOJDKHUKY?

YT706bl OTBETUTH Ha AAHHLIA BONPOC, HEOOX0AMMO NPUHSATL BO BHUMaHWE HOPMbI 3aKoHa «O KOHLIepHax»,
B KOTOPbIX AaHO ONpefesieHne KOHLLEPHA 1 peLlaloLero BANSHUS.

BXOAWT NN KOHKPETHOE N0 B OANH KOHLEPH C AOJDKHUKOM M 061aaeT M OHO pellalownuM BANSHUEM,
HeobX0AMMO OLEHMBATb OTAEbHO B KaXX[AOM KOHKPETHOM cC/lyyae. Hanpumep, KOHLEPH SBAsSeTCS
Npou3BOAMTENEM TOBApPOB (aKLMOHEPHbIM 0OLWECTBOM), KOTOPOMY MPUHAANEXUT NpennpusaTue no
yrnakoBke nponykuuu (SIA, KOHTPOJIbHbIA NakeT fonell KOTOPOro NPUHaANEXUT NPOU3BOAUTENIO) -
NaHHOEe MofYMHEHHOe MpenanpusTMe CyllecTByeT M LeNCTBYeT B MHTepecax rfaBeHCTBYOLWeEro
obwecTBa. B T0 Xe BpeMsa B TONIKOBaHWM 3akoHa «O KOHUEepHax» pelwatkwmnm BamsaHuem byaer,
K MpUMepy, BO3MOXHOCTb NPUHUMATb PELLEHUS OT UMeHW Apyroro obuwecTBa. OfAHAKO B COBPEMEHHbIX
CNOXHbIX CTPYKTypax obuwecTB, KOTopble 006pa3yloT Kak AOrOBOPHbIE, TakK U 3aKOHHble OTHOLWEHNS,
onpenennTb faHHble CTaTyCbl 3a4aCTYI0 CJIOXKHO C OPUANYECKON TOYKMN 3PEHMS, K TOMY XXe pacCMOTPeTb
BCE BO3MOXXHbIE C/ly4an B OJIHOW CTaTbe HEBO3MOXXHO.

TeM He MeHee SICHO, YTO MpPU OLIEHKE HOPM MNpaBa, NPeayCMOTPEHHbIX YaCTblO LWECTON CTaTby 42 3aKOHA
«0 HensaTexecnocobHOCTU» M YacTaMM 2 U 3 3aKoHa «O KOHLLepHax», BO B3aMMOCBS3M, NOL JULOM,
BXOASLWMM B OAWH KOHLEPH C AO/DKHUKOM, U JINLOM, UMEKLUM pellalolee BANSHUE Ha LOJDKHUKA,
cnefyeT nofapasymeBaTh Kak U3NYECKUX, TaK U OPUANYECKUX NNLL.

CornacHo ctaTtbe 42 3akoHa «O HenJaTexecnocobHocTu», naaH MMN3 HeobxoanMo OTNPaBAATH BCEM
KpeanuTopaM, BK/OYasa Tex, KTO He BNpaBe peasn3oBaTb NpaBa KpeanTopa KacaTeslbHO COrnacoBaHUs
nnaHa MMN3. CnepyeT oTMETUTb, 4TO TpeboBaHMA BblleyKa3aHHbIX CBA3aHHbIX AUl U paboTHUKOB
He 3a4ucnsgiTca B 06WY0 CyMMYy OCHOBHbIX TpeboBaHWN KPeauTOpPOB, Ha OCHOBAHWM KOTOPOWN
paccymTbiBaeTCA Heobxoammoe Onsd cornacosaHus nnaHa MNMN3 KoAM4eCcTBO roaocoB. Takum obpasom,
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NNLY, KOTOPOE MJIaHMPYET, PacCYUTLIBAET UM NPOBEPSET X0 r0/I0COBaHMS, HE0OX0AMMO BHUMATENbHO
OLEHNTb, KTO U3 KPEAUTOPOB BNpaBe ronocoBaTh 3a nnaaH MM3 n Yyel ronoc Henb3d NPUHUMATbL BO
BHVMaHWe B 06LLEM FONOCOBAHNMN,

NTak, DO/MKHUKY pekoMeHayeTcsa 3abnaroBpeMeHHO yAoCTOBEPUTLCS B TOM, 4T0 nnaH MMN3 onobpeH
60NbLIMHCTBOM KpeauTopoB, ob6nagatoLinx NpaBoM ronoca, U3 KaxkKaonm rpynnbl KpeaunTopos, U B Ciayyae
HeobXoOUMOCTW NPeanpuHATL OENCTBUSA AN NONyYeHNs AOMOJAHUTENIbHON NOAAEPKKM OT KPeanTopoB.,
obnajatowmx NnpaBoM rosoca, 4o nogayum nnaxa MM3 nuuy, ocywecTeadowemy Hagsop 3a MN3, ons
BblAa41 3aKJIOYEHUS 1 BNOCNEOCTBMM - B CyQ.

3T0 0c06EeHHO BaXHO, MOCKO/bLKY /M0, OCyllecTBAslee Haa3op 3a MMN3, BbiAaBas 3akaoyeHue
0 NJlaHe, OLIeHNT He TOJIbKO €ro COOTBETCTBUE 3aKOHY, HO 1 TO, 006peH N NiaH UMEHHO KpeamTopamu,
obnajaloWmUMmn NpaBoM rosoca. focne 3Toro ero NMOBTOPHO OLEHUT CYA, NPUHUMAs pelueHue 06
YyTBEPXAEHWM NiaHa.

HeobxoAMMO y4YnTbIBaTb, YTO 3aKJ/IO4EHME OCYLLECTBAAIOLLEro Haa3op Anua o naaHe MMN3 MoXeT CTaTb
OAHOW W3 NPUYNH npekpaweHus MMN3, 4To B HONLWUHCTBE CAyYaeB NPUBOAUT K DaKTUYECKOW
HennaTexecnocobHoCTM pJoNXHUKA, Nmbo o6s3biBas nojgaTb 3asiBAeHWe O npouecce
HennaTeXecnocobHOCTN OPMANYECKOro Nnua B cyl, Mbo C NpaBoOM MOBTOPHO Yepe3 onpefesieHHoe
BPeMSs MbITaTbCA COrIacoBaTh C 60/bLIMHCTBOM KPEAUTOPOB, UMEILLMX NPABO rosioca, HOBbIA nnaH MM3.
Ecnv noBTOopHas nmonbiTka cornacoaTb MM3 B paMkax OAHOr0 rofa He yBeHYaeTCs ycnexom, cyn
aBTOMATUYECKN 0OBABNSET B OTHOLIEHWN OO/KHUKA NPOLIECC HEeMIaTeXecnocobHOCTU PUANYECcKoro
nmua.

JononHUTeNbHO HeobXoAMMO OTMETWUTb, 4TO, HECMOTPS HA MNPenYyCMOTPEHHbIA 3aKOHOM
«0 HennaTexecnocobHOCTM» 3anpeT OTAEeNbHLIM ILAM rof0coBaTh 3a naaH MM3, BKAoYeHne B NaaH
WK 3asiBNIEHME B CY[l yKa3aHWs 0 TOM, Y4TO NnaH ofobpeH 1 KpeamTopamu, He MMetoLLMMI NpaBa rosoca,
MOXXET CMIrHaNM3MPOBaTb OCTasIbHbIM YYaCTHUKAM npouecca o Bceobuiem ofobpeHnmn niaHa, faxe ecsiu
NoALep>XXKa CO CTOPOHbI KPeAUTOPOB, HE MMEIOLLMX NpaBa roaoca, He BAeYET LPUANYECKNX NOCTeACTBUN.

Mpy BO3HWKHOBEHUW BOMPOCOB NPOCUMM 06paLlaThCs K HALLMM 3KCnepTaM.

' Maksatnespéjas administracijas skaidrojumi un atzinas 2008-2014. Riga: Tiesu namu adentdra, 2015, 28. Ipp.
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